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The asserted linkage between the political offense exception in refugee law
and extradition law is not based simply on common terminology, but on
the historical record of the drafting process. The drafters established Arti-
cle 1(F)(b) precisely to align refugee law with extradition law; conse-
quently, it is not surprising they incorporated the same political offense
concept.2 41 More fundamentally, while an excluded refugee claimant may
be extradited, it does not follow that any nonextraditable person may seek
"asylum," at least if that term implies an automatic right to claim the bene-
fits of refugee status. Either the court used the term "asylum" carelessly-
to imply some general sociopolitical discretionary right to remain-or it
failed to recognize the consequence for a refugee claimant if a court holds
that an alleged offense in the country of origin is a political offense. In
particular, Article 1(F)(a) and (c), as well as Article 33(2), may still be
invoked to deny protection, even to a person at genuine risk for a relevant
reason. These provisions therefore answer the court's in terrorem argument
that "[ilt is not in the public interest that this country should become a safe
haven for mass bombers."242

Recently overruled U.S. precedent, McMullen v. INS,2 43 illustrates the
risk to refugees where Article 1(F)(b) analysis is not grounded in the usual

stances of the alleged offense are such that returning the individual would pose an unac-
ceptable risk.

Finally, two arguments advanced in Gil make clear the importance of a developed
appreciation for the historically grounded purposes of Article l(F)(b). First, the court
argued that in a refugee case, unlike an extradition case, the state of origin rarely
expresses any interest in the claimant's return. Id. at 516. Second and related, the court
rightly observed that whereas a decision to extradite necessarily involves the individ-
ual's return to face trial, the exclusion of a refugee may not lead to his or her return to
the country where the crime was committed. Id. at 518. The common concern
expressed in these arguments is that reconciling the understanding of political offense
in refugee law with the meaning assigned in extradition law may not make sense
because the same consequences do not follow in each case. In other words, Article
1(F)(b) exclusion may follow even where there is no indication that prosecution in the
state of origin will ensue. If so, why should the extradition-derived test necessarily
govern?

If the drafters intended Article 1(F)(b) only to reconcile refugee law with extradition
law in the fairly narrow sense of enabling asylum countries to avoid conflicting obliga-
tions, the Federal Court's objections would be warranted. But because Article 1(F)(b)
has a second and more general goal-namely, to exclude from refugee status all fugitives
from justice as unworthy of international protection, regardless of whether they are
actively pursued for extradition purposes-the two objections cannot stand. Under-
stood as identifying those asylum seekers who are not, in substance, fugitives from jus-
tice, the logic of defining the political offense proviso in Article l(F)(b) according to the
asylum state's political offense exception for extradition is dear.

241. See supra Part IV.A. Interestingly, the correlation between refugee law and extra-
dition law seems to work in both directions. John Dugard and Christine Van den Wyn-
gaert recently wrote that Article 11 of the 1957 European Convention on Extradition,
Dec. 13, 1957, art. 11, 359 U.N.T.S. 273, 282, which excludes extradition where the
requested state believes a persecutory intent underlies the request, was "modelled on the
non-refoulement provision in the 1951 Convention [rielating to the Status of Refugees."
John Dugard & Christine Van den Wyngaert, Reconciling Extradition with Human Rights,
92 AMt. J. I'r'L L. 187, 192-93 (1998).

242. Gil, [1995] 1 F.C. at 535.
243. 788 F.2d 591 (9th Cir. 1986).
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rules of extradition law. Under the traditional U.S. definition of the politi-
cal offense exception, if the case involves an insurgent seeking to change
his or her government through a process that enjoys a broad base of popu-
lar support, U.S. courts will remain ideologically neutral and refrain from
assessing the appropriateness of particular means to achieve political self-
determination. 2 44 Yet confronted in McMullen with an asylum claim from
a member of the Provisional Irish Republication Army (PIRA) who had par-
ticipated in the bombing of military barracks before formally resigning in
protest of the PIRA's increasingly extremist tactics, the U.S. Court of
Appeals for the Ninth Circuit refused to reverse a decision ordering his
exclusion from refugee status on the grounds of criminality. 245 The court
candidly asserted the importance of not placing "too much weight on the
definition of political offences in extradition cases," insisting instead on a
"balancing approach including consideration of the offense's 'proportional-
ity' to its objective and its degree of atrocity.. .,"246 a notion traditionally
rejected by U.S. courts in the extradition context.

Because of its mistaken view that the criminal exclusion clause in refu-
gee law promotes asylum-state security,24 7 the court felt no qualms about
the asymmetry of refusing to protect as a refugee the kind of person nor-
mally protected in an extradition context. The McMullen court ignored its
own case law on the political offense exception in extradition law and
adopted for refugee law purposes the Seventh Circuit's more restrictive
approach,2 48 as stated in Eain v. Wilkes:

[Niothing would prevent an influx of terrorists seeking a safe haven in
America. Those terrorists who flee to this country would avoid having to
answer to anyone anywhere for their crimes .... We do not need them in
our society .... [T]he political offense exception.., should be applied with
great care lest our country become a social jungle and an encouragement to
terrorists everywhere. 249

This reasoning is patently false. By simply acknowledging that it no longer
claims the right to deny the extradition of persons charged with terrorist
acts, the United States could easily exclude from refugee status under Arti-

244. See GILBERT, supra note 112, at 229.
Until 1986, no member of the Provisional Irish Republican Army (IRA) had ever
been returned following a request from the United Kingdom government. The
courts held that there was a political disturbance in Northern Ireland and any
crime committed for the objectives of the IRA was a political offence and, thus,
non-extraditable.

Id.
245. McMullen, 788 F.2d at 592-95.
246. Id. at 596.
247. The McMullen court asserted that the purpose of criminal exclusion in refugee

proceedings is to identify persons guilty of "an act which Congress has determined
makes the individual an 'undesirable' in the eyes of the law." Id.

248. Id. at 597-98.
249. 641 F.2d 504, 520 (7th Cir. 1981).
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cle 1(F)(b) persons who commit those crimes.2 50 Even if it wished to
retain the political discretion to withhold the extradition of terrorists in
some circumstances, the United States could still protect its security inter-
ests by meeting the standards in Article 33(2) of the Refugee Convention.

These cases demonstrate that the UNHCR position rationalizes a free-
standing approach to interpreting Article 1(F)(b) that can lead to exclusion
based on often visceral and highly subjective characterizations of conduct
as "terrorism" or an "atrocity. " 25 1 As Lord Mustill remarked,

Whilst I respect this impulse, it is hard to accept as a reliable basis on which
to apply the exception, for it posits that the community of nations has found
it so clear that conduct which is political in the ordinary sense of the word
may be deprived of that character by its atrocious nature .... [In reality]
there is a tacit qualification, the boundaries of which depend entirely on the
personal reaction of the official or judge in the receiving state as to whether
the act is "atrocious" enough to merit special treatment.25 2

C. The Fallacy of the "Balancing Test"

State reliance on UNHCR's approach to Article 1(F)(b) has generated two
kinds of risk for refugees. First, the view of Article 1(F)(b) as safeguarding
state security interests has permitted governments to expand the class of
persons subject to peremptory criminal exclusion to include, for example,
persons whose criminal acts took place partly or wholly inside the asylum
state and those whose criminal conduct is no longer justiciable. Second,
by severing the intended linkage between Article 1(F)(b) and extradition
law, the UNHCR approach prompted a redefinition of the political offense
exception that resulted in the inequitable withholding of refugee status
from persons who would be exempt from removal under the asylum state's
understanding of the limits on legitimate criminal law authority.

This critique, however, neglects the integral quid pro quo in UNHCR's
understanding of Article 1(F)(b). UNHCR tempers its view that the crimi-
nal exclusion clause may be invoked to protect state safety and security
interests by insisting that states may not invoke Article 1(F)(b) if it would
"result in greater harm to the offender than is warranted by the alleged
crime."2 53 According to the Handbook:"

If a person has well-founded fear of very severe persecution, e.g. persecution
endangering his life or freedom, a crime must be very grave in order to
exclude him. If the persecution feared is less serious, it will be necessary to
have regard to the nature of the crime or crimes presumed to have been

250. A revised extradition treaty between the United States and the United Kingdom
was ratified on December 23, 1986, which facilitated the extradition of IRA members to
the United Kingdom. GILBERT, supra note 112, at 230.

251. McMullen endorsed exclusion on the basis of "atrocity." McMullen, 788 F.2d at
596-97; see also EU joint Position, supra note 17, § 13.2 ("Particularly cruel actions, even
if committed with an allegedly political objective, may be classified as serious non-politi-
cal crimes. This applies both to the participants in the crime and to its instigators.").

252. T. v. Home Sec'y, [1996] A.C. 742, 772 (1995) (Mustill, I.J.) (appeal taken from
Eng. C.A.).

253. UNHCR Exclusion Note, supra note 17, 1 18.
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committed in order to establish whether the applicant is not in reality a fugi-
tive from justice or whether his criminal character does not outweigh his
character as a bona fide refugee.25 4

There is no reason to doubt that the "balancing test" was inspired by a
sincere humanitarian impulse. Yet it is not a legally tenable position. By
implicitly suggesting that some forms of "less serious" criminality can be
relevant for Article 1(F)(b) purposes, 255 UNHCR effectively invites states
to impose exclusion for crimes that fail to meet the drafters' basic litmus
test of extraditable criminality. Also, state practice does not support the
notion of gradations in persecution suggested by the reference to "less seri-
ous" persecution. Since any form of persecution is usually understood to
involve a "basic attack on human rights,"25 6 UNHCR's suggestion that
only "severe persecution" implicates "life or liberty" is highly doubtful.

Moreover, no historical support exists for a general duty under refugee
law to balance the harm feared by the asylum seeker against the gravity of
the crime committed.25 7 To the contrary, the drafters of the Refugee Con-
vention were aware that asylum seekers who were fugitives from justice
might experience a risk to their life or liberty from criminal sanction in
their country of origin. The drafters believed the duty to apply extradition-
derived exemptions from return when considering Article 1(F)(b) exclu-
sion was a sufficient guarantee against the prospect of removing a refugee

254. UNHCR HANDBOOK, supra note 3, 1 156, at 37.
255. The implication of this proposed rule is that "less serious" crimes may justify

exclusion only if the risk is "less serious" persecution. Apart from the unwarranted
expansion of relevant crimes, this approach also suggests that some persecutory risks
are more worthy of concern than others-a proposition that only creates uncertainty
and confusion for the recognition of refugee status.

256. EU Joint Position, supra note 17, § 4; see also JAMES C. SIMEON, HUMAN RIGHTS
NExus WORKING PARTY, INT'L ASS'N OF REFEREE LAW JUDGES, RAPPORTEUR'S REPORT 2
(1998) (on file with the authors) [hereinafter IARLJ NExus REPORT].

The Report proposes that the same model or framework of analysis for the term
persecution be adopted in every jurisdiction. The model proposed is one that
would integrate the use of human rights standards in the delineation of the term
persecution .... In short, the activities that a refugee claimant alleges to be
persecutory are to be measured against the rights enunciated in international
human rights instruments in order to assess whether the activities complained
of are persecutory.

Id.
257. The superadded balancing test proposed by UNHCR must be distinguished from

the balancing inherent in the notion of a "serious non-political crime." As the Supreme
Court of Canada observed, "Article 1F(b) contains a balancing mechanism in so far as
the specific adjectives 'serious' and 'non-political' must be satisfied.. . ." Pushpanathan
v. Minister of Citizenship & Immigration, [1998] 1 S.C.R. 982, 1034 (Can.). The objec-
tive of this form of balancing, however, is to assess whether the act in question has a
predominantly political character. For example, balancing is called for where the claim-
ant faces politically inspired prosecution or differential sentencing or punishment that
would render a prima facie routine prosecution a "relative political offense." See GRAHL-
MADSEN, supra note 36, at 298 (stating that the balancing required under Article 1(F)(b)
is an inquiry into whether the means or duration of punishment for a crime "seem far
out of proportion to what would be a just punishment for the crime committed, or, in
other words, whether the political reasons for the person's absence from his home coun-
try outweigh the criminal reasons").

310 Vol. 34
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to face a process that was not, in pith and substance, a fair application of
ordinary criminal law. Also, the drafters did not expressly or impliedly
commit to compare the relative weight of an asylum seeker's criminal and
refugee character. To the contrary, Article 1(F)(b) categorically excludes
fugitives from justice, so long as the crimes committed meet the agreed
minimum standard of gravity.

Whatever the "right" view of balancing, courts today are increasingly
unwilling to endorse UNHCR's balancing test. The Canadian Federal
Court in Gil fired the initial salvo. The court rejected any duty to balance
the harm faced by an excluded refugee claimant against the gravity of the
criminal conduct: "[Tihe claimant to whom the exclusion clause applies is
ex hypothesi in danger of persecution; the crime which he has committed is
by definition "serious".... It is not in the public interest that this country
should become a safe haven for mass bombers."25 8

This approach shows the inherent difficulty of UNHCR's insistence
that the purpose of Article 1(F)(b) is to protect the security interests of
asylum countries, yet exclusion must not occur where important individu-
ated interests are concerned. The Gil decision makes clear that the severe
nature of the risk faced by the refugee in the country of origin does not
undercut the security concerns of the asylum country. With Article
l(F)(b) misconstrued as promoting asylum-state interests, it is understand-
able that states have begun to question the logic of UNHCR's superadded
balancing test.

A year later, the Canadian Federal Court addressed the balancing test
issue again-this time with a more measured analysis. Malouf v. Canada
considered the claim of a Lebanese national convicted on narcotics and
theft charges before entering Canada to seek refugee status.25 9 He fled to
Canada prior to sentencing on those convictions. 2 60 The Immigration and
Refugee Board did not inquire into the merits of his refugee status claim,
but simply excluded him on the basis of Article l(F)(b). 26 1 The Federal
Court Trial Division certified a question to the Court of Appeal: "[I]s [the
decision-maker] required to consider the well-foundedness of the Conven-
tion refugee claimant's claim and then, if it is determined to be well-
founded, to balance the seriousness of the non-political crime considered
to have been committed by the claimant against the persecution feared by
the claimant?" 26 2 The appellate court answered the question in a clear and
legally correct manner:

Paragraph (b) of Article IF of the Convention should receive no different
treatment than paragraphs (a) and (c) thereof; none of them requires the
[decision-maker] to balance the seriousness of the Applicant's conduct
against the alleged fear of persecution .... [A] proportionality test [is] only

258. Gil v. Minister of Employment & Immigration, [1995] 1 F.C. 508, 534-35 (Can.
Fed. Ct. 1994).

259. [1995] 190 N.R. 230 (Can. Fed. Ct.).
260. Malouf v. Canada, [1995] 1 F.C. 537, 541-42 (Can. Fed. Ct.).
261. Id. at 544-45.
262. Maloufv. Canada, [1995] 190 N.Rt 230, 231 (Can. Fed. Ct.).
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appropriate for the purposes of determining whether or not a serious crime
should be viewed as political.2 63

Resort to balancing has also been rejected by the Australian Federal
Court,2 64 the British House of Lords, 265 the High Court of New Zea-
land,26 6 and most recently the U.S. Supreme Court. In Aguirre-Aguirre, the
U.S. Supreme Court considered the Ninth Circuit's insistence that exclu-
sion under Article 1(F)(b) is predicated on finding that the gravity of the
asylum seeker's criminal acts outweighed the gravity of persecution feared
from return.2 67 In other words, the Court of Appeals applied a UNHCR-
style additional "balancing test." The Supreme Court firmly rejected this
interpretation:

The Court of Appeals' error is clearest with respect to its holding that the
[Board of Immigration Appeals] was required to balance respondent's crimi-
nal acts against the risk of persecution he would face if returned to Guate-
mala .... As a matter of plain language, it is not obvious that an already-
completed crime is somehow rendered less serious by considering the fur-
ther circumstance that the alien may be subject to persecution if returned to
his home country....

... By its terms, the statute.., requires independent consideration of
the risk of persecution facing the alien before granting withholding. It is
reasonable to decide, as the BIA has done, that this factor can be considered
on its own and not also as a factor in determining whether the crime itself is
a serious, nonpolitical crime.2 68

263. Id.
264. Dhayakpa v. Minister for Immigration & Ethnic Affairs (1995) 62 F.C.R. 556,

563 (Austl. Fed. Ct.).
The adjective "serious" in Art 1F(b) involves an evaluative judgment about the
nature of the allegedly disqualifying crime. A broad concept of discretion may
encompass such evaluative judgment. But once the non-political crime commit-
ted outside the country of refuge is properly characterized as "serious," the pro-
visions of the Convention do not apply. There is no obligation under the
Convention on the receiving State to weigh up the degree of seriousness of a
serious crime against the possible harm to the applicant if returned to the state
of origin.

Id.
265. T. v. Home Sec'y, [1996] A.C. 742, 769 (1995) (Mustill, LJ.) (appeal taken from

Eng. C.A.) ("The gravity of the offence is relevant to the question whether it is 'serious'
for the purposes of article 1F(b). But the crime either is or is not political when commit-
ted, and its character cannot depend on the consequences which the offender may after-
wards suffer if he is returned.").

266. S. v. Refugee Status Appeals Authority found that Article 1(F)(b) does not exclude
only criminals who face "minimal persecution," but simply serious criminals. [1998] 2
N.Z.L.R. 301 (H.C.), affd, [1998] 2 N.Z.L.R. 291 (C.A.). Once the crime in question
satisfies Article 1(F)(b), there is no basis for an implied duty to balance the gravity of the
harm feared against the seriousness of the crime committed. Id. This decision approves
of the Canadian decisions in Gil and Malouf arriving at the same conclusion that "a firm
line has been taken that the balancing exercise argued for by the plaintiff is not
required." Id. at 317. The court based this conclusion in part on the notion that the
similarities between extradition law and refugee law "cannot be pushed too far." Id.
The court also suggested that reliance on the "plain words" will allow for a more uniform
interpretation of Article l(F)(b) across states. Id. at 318.

267. INS v. Aguirre-Aguirre, 526 U.S. 415 (1999).
268. Id. at 425-26.

Vol. 34
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In view of this clear, and logically compelling, judicial trend, it seems
unlikely that UNHCR's insistence on a superadded balancing requirement
will survive in state practice. The net result of UNHCR's reformulation of
Article l(F)(b) is therefore decidedly negative for refugees. Not only has
the agency's ahistorical interpretation legitimated official efforts to expand
the class of persons subject to peremptory criminal exclusion, 269 but also
the one more generous approach to protection in the Handbook-the bal-
ancing requirement-is now largely discredited. 270

VII. Does Clarity About the Scope of Criminal Exclusion Really
Matter?

Our focus on defining a coherent understanding of the respective roles for
Articles 1(F) and 33(2) in claims advanced by asylum seekers who have
engaged in or supported violence abroad may be perceived by some as
unwise or unnecessary. At the level of principle, some may object to a
discussion of whether persons genuinely at risk of persecution should
nonetheless be returned to their home state because they do not "deserve"
refugee status. The concern is that the suggestion runs directly counter to
the contemporary position that at least some human rights are owed to
everyone, whatever their past actions.

Linked to this ethical concern is a practical objection, asserting the
peripheral relevance of refugee law. Since relevant norms of human rights
law are increasingly interpreted to prevent governments from expelling at-
risk persons,27 ' even on the grounds of criminality or avoiding a commu-
nal security threat, some may believe that accuracy in interpreting refugee
law is a matter of only modest concern because a remedy will always be
available under general norms of human rights law.272

269. See supra Parts VI.A-B.
270. In any event, the need for this quid pro quo has substantially diminished in

recent years as a result of the evolving interpretations of, for example, the European
Convention on Human Rights, the Convention Against Torture, the International Cove-
nant on Civil and Political Rights, and the Geneva Conventions. As described in more
detail below, the class of persons that UNHCR's balancing requirement would
embrace-those for whom "the persecution feared is so severe as to endanger the
offender's life or liberty"-can now avail themselves of additional legal protections that
do not depend on Convention refugee status (though these are not sources of
enfranchisement in the host state). See infra text accompanying notes 281-88.

271. E.g., General Comment 15: The Position of Aliens Under the Covenant, U.N. Hum.
Rts. Comm., 27th Sess. c 2, U.N. Doc. HRI/GEN/1/Rev.1, at 19 (1986) [hereinafter
General Comment 15] ("[Tlhe general rule is that each one of the rights of the Covenant
must be guaranteed without discrimination between citizens and aliens.").

272. While the ebb and flow of the refugee definition will continue to be of criti-
cal importance and merit analysis accordingly, the asylum seeker and refugee
must also be positioned within a human rights framework which extends
beyond the [Refugee] Convention. In many circumstances this framework has
more to offer in terms of human rights protection.

Richard Plender & Nuala Mole, Beyond the Geneva Convention: Constructing a De Facto
Right of Asylum from International Human Rights Instruments, in REFUGEE RIGHTS AND

Riu-nes: EVOLVING INTENAmIONAL CONCEPTS AND REGIMES 81, 105 (Frances Nicholson
& Patrick Twomey eds., 1999).
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There is no doubt that the broader duties of nonreturn developing
under international human rights law are of extraordinary benefit to those
who may not qualify for Convention refugee status. 273 As our analysis
makes dear, the Refugee Convention's peremptory exclusion rules and its
limitations on the duty of non-refoulement embrace the notion of "deserv-
ing" and "undeserving" persons. Those found undeserving, even though
at risk of serious harm, are not granted refugee status. 2 7 4 In contrast, rele-
vant human rights guarantees assume that personhood triggers protection,
whatever the individual's behavior. Human rights law focuses decision-
makers exclusively on the risk of sufficiently serious ill-treatment upon
return. Accusations of engaging in or promoting violent activity are imma-
terial to this substantive assessment of risk.

The strongest case for the effective irrelevance of refugee law can be
made for state parties to the 1950 European Convention for the Protection
on Human Rights and Fundamental Freedoms (European Convention),
generally regarded as the most effective international human rights system
currently in operation.2 75 Unlike international refugee law, the European
Convention establishes a supervisory mechanism for individuals to seek
"international" enforcement of their rights. The European Court of Human
Rights has moreover taken a dynamic approach to interpreting Article 3 of
the European Convention, finding many rejected asylum seekers nonethe-
less entitled to remain in Europe by virtue of the duty of states not to sub-
ject anyone to "torture or to inhuman or degrading treatment or
punishment."2 76 Indeed, the court specifically determined in Chahal v.
United Kingdom that official concerns about asylum-state safety and secur-
ity cannot override the protection duty under the European Convention:

Article 3 enshrines one of the most fundamental values of democratic soci-
ety. The Court is well aware of the immense difficulties faced by States in

273. See generally Oldrich Andrysek, Gaps in International Protection and the Potential
for Redress Through Individual Complaints Procedures, 9 Ir'L J. REFUGEE L. 392 (1997);
Alberta Fabbricotti, The Concept of Inhuman or Degrading Treatment in International Law
and its Application in Asylum Cases, 10 INT'L J. REFUGEE L. 637 (1998); Brian Gorlick,
Refugee Protection and the Committee Against Torture, 7 INT'LJ. REFUGEE L. 504 (1995).

274. "[Rlefugee law is limited to asylum-seekers and refugees seeking protection with
'clean hands'." Hfline Lambert, Protection Against Refoulement in Europe: Human Rights
Law Comes to the Rescue, 48 INT'L & CoMP. L.Q. 515, 543 (1999).

275. Convention for the Protection of Human Rights and Fundamental Freedoms,
Nov. 4, 1950, 213 U.N.T.S. 221 [hereinafter European Convention on Human Rights].

276. E.g., Hilal v. United Kingdom, No. 45276/99 (Eur. Ct. H.R. Mar. 3, 2001), availa-
ble at http://www.echr.coe.int; Jabari v. Turkey, No. 40035/98 (Eur. Ct. H.R. July 11,
2000), available at http://www.echr.coe.int; Bahaddar v. Netherlands, 1998-I Eur. Ct.
H.R. 250; D. v. United Kingdom, 1997-1I1 Eur. Ct. H.R. 777; H.L.R. v. France, 1997-IlI
Eur. Ct. H.R. 745; Chahal v. United Kingdom, 1996-V Eur. Ct. H.R. 1831; Ahmed v.
Austria, 1996-VI Eur. Ct. H.R. 2195; Amuur v. France, 1996-Ill Eur. Ct. H.R. 826; Cruz
Varas v. Sweden, 201 Eur. Ct. H.R. (ser. A) (1991); Vilvarajah v. United Kingdom, 215
Eur. Ct. H.R. (ser. A) (1991). See generally Ralf Alleweldt, Protection Against Expulsion
Under Article 3 of the European Convention on Human Rights, 4 EUR. J. INT'L L. 360
(1993); Tetje Einarsen, The European Convention on Human Rights and the Notion of an
Implied Right to De Facto Asylum, 2 INT'LJ. REFUGEE L. 361 (1990); Christian Tomuschat,
A Right to Asylum in Europe, 13 HUM. RTS. LJ. 257 (1992).
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modern times in protecting their communities from terrorist violence. How-
ever, even in these circumstances, the Convention prohibits in absolute
terms torture or inhuman or degrading treatment or punishment, irrespec-
tive of the victim's conduct ....

The prohibition provided by Article 3 against ill-treatment is equally
absolute in expulsion cases.... In these circumstances, the activities of the
individual in question, however undesirable or dangerous, cannot be a mate-
rial consideration. The protection afforded by Article 3 is thus wider than
that provided by Articles 32 and 33 of the United Nations 1951 Convention
on the Status of Refugees.2 77

The absolute nature of the protection duty under the European Con-

vention thus contrasts markedly with international refugee law, lending

weight to the criticism that accuracy in interpreting refugee law is of margi-
nal practical importance.

On closer analysis, however, it would be a mistake to assume that all

persons entitled to Convention refugee status would also be protected by
the more powerful Article 3 of the European Convention. Although the

substantive scope of Article 3 is broader in some ways than the refugee

definition,2 78 it is also narrower. 2 79 The European Convention may only

be invoked by persons who face the risk of "torture or inhuman or degrad-

ing treatment or punishment."280 Fear of "persecution" under the Refugee

Convention, on the other hand, embraces persons who reasonably antici-

pate a broader range of human rights violations.2 8 ' For example, an indi-

277. Chahal, 1996-V Eur. Ct. H.R. at 1855 (citation omitted). The British Home
Office rejected Chahal's asylum claim on the grounds that the breakdown of law and
order in the Punjab could not be regarded as persecution within the terms of the Refugee
Convention. Id. 1 35. Relying on Articles 32 and 33 of the Refugee Convention, the
government further determined that even if Chahal's claim was within the refugee defini-
tion, he would nonetheless be barred from refugee protection for reasons of national
security. Id. The European Court of Human Rights, however, found substantial
grounds to believe that Chahal faced a real risk of "torture or... inhuman or degrading
treatment or punishment" contrary to Article 3 of the European Convention. Id. 11 72,
98-104. The court was persuaded by objective evidence of past and continuing human
rights violations by the Punjabi police and the inadequacy of efforts to reform or reor-
ganize the police. Id. 72, 98-104.

278. First, as the Chahal case makes dear, the European Convention does not deny
protection on grounds of criminality. Second, it does not condition entitlement to pro-
tection on a showing of nexus between the risk faced and one of the five grounds of civil
or political status.

279. Lambert, supra note 274, at 517 ("[T]he standard of evidential requirements is
set incredibly high and, as a result, can rarely be met in cases involving asylum-
seekers.").

280. European Convention on Human Rights, supra note 275.
281. See, e.g., Sandralingham v. Home Sec'y, [19961 Imm. A.R. 97, 109 (Eng. C.A.)

(Simon Brown, LJ.); Gashi v. Home Sec'y, [1997] INLR 96, 111-12; see also IARLJ NExus
REPORT, supra note 256, at 4.

Professor Hathaway presents a framework of analysis based on the hierarchical
ordering of human rights as found in the UDHR, ICCPR and the ICESCR, i.e.,
the International Bill of Rights....

The [Human Rights Nexus Working Party] acknowledges that Professor
Hathaway's hierarchical approach is a widely accepted and easily applied stan-
dard for assessing what constitutes persecution through an application of the
IBR.
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vidual who fears arbitrary detention or severe economic sanctions for a
Convention reason would be unlikely to benefit from the duty of nonreturn
under Article 3 of the European Convention, but nonetheless qualifies for
Convention refugee status.

The value of the Refugee Convention becomes even more apparent
outside the European context. Remedies under the United Nations Con-
vention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (Torture Convention) 282 and the International Covenant on
Civil and Political Rights (Civil and Political Covenant) 283 are being
actively engaged by rejected asylum seekers in states that have adhered to
the relevant complaint mechanisms. For example, where an individual
meets the evidentiary standard in Article 3 of the Torture Convention,
return is absolutely prohibited. 284 Thus, the Committee Against Torture
required Sweden to protect a Shining Path guerrilla excluded from refugee
status.285 It held that "the test of article 3 of the Convention [against Tor-
ture] is absolute.... The nature of the activities in which the person con-
cerned engaged cannot be a material consideration when making a
determination under article 3 of the Convention. '286 Similarly, the
Human Rights Committee held that an individual may not be returned to
face the risk of arbitrary deprivation of life contrary to Article 6 of the Civil
and Political Covenant, whatever his or her personal circumstances. 287

IARLJ NExus REPORT, supra note 240, at 4.
282. Supra note 14.
283. Supra note 14.
284. U.N. GAOR, Comm. Against Torture, 52d Sess., Supp. No. 44, vol. II, Annex

V(A)(1), at 56, U.N. Doc. A/52/44 (1997) (discussing Tala v. Sweden, Communication
No. 43/1996); U.N. GAOR, Comm. Against Torture, 51st Sess., Supp. No. 44, vol. II,
Annex V, at 62 (discussing X v. Netherlands, Communication No. 31/1995), 68 (discuss-
ing Alan v. Switzerland, Communication No. 21/1995), 81 (discussing Kisoki v Sweden,
Communication No. 41/1996).

Bearing in mind that the State party and the Committee are obliged to assess
whether there are substantial grounds for believing that the author would be in
danger of being subjected to torture were he/she to be expelled, returned or
extradited, the risk of torture must be assessed on grounds that go beyond mere
theory or suspicion. However, the risk does not have to meet the test of being
highly probable.

U.N. GAOR, Comm. Against Torture, 53d Sess., Supp. No. 44, vol. II, Annex IX 1 6, at
52, U.N. Doc. A/53/44 (1998).

285. U.N. GAOR, Comm. Against Torture, 52d Sess., Supp. No. 44, vol. II, Annex
V(B)(4) cl 14.5, at 94, U.N. Doc. A/52/44 (1997) (discussing Tapia Paez v. Sweden, Com-
munication No. 39/1996).

286. Id.
287. U.N. GAOR, Hum. Rts. Comm., 48th Sess., Supp. No. 40, vol. II, Annex XII(U),

at 138, U.N. Doc. A/48/40 (1993) (discussing Kindler v. Canada, Communication No.
470/1991); U.N. GAOR, Hum. Rts. Comm., 49th Sess., Supp. No. 40, vol. II, Annex
IX(CC), at 189, U.N. Doc. A/49/40 (1994) (discussing Chitat Ng v. Canada, Communi-
cation No. 469/1991); U.N. GAOR, Hum. Rts. Comm., 50th Sess., Supp. No. 40, vol. 1I,
Annex X(M) 1116.1, at 116, U.N. Doc. A/50/40 (1995) (discussing Cox v. Canada, Com-
munication No. 539/1993) ("[If a State party to the Covenant takes a decision relating
to a person within its jurisdiction, and the necessary and foreseeable consequence is
that that person's rights under the Covenant will be violated in another jurisdiction, the
State party itself may be in violation of the Covenant.").
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The substantive breadth of these U.N. human rights procedures, like Arti-
cle 3 of the European Convention, is therefore in some ways broader than
the refugee definition by virtue both of the absence of a criminality exclu-
sion provision or the need to link risk to civil or political status.

Yet even more than Article 3 of the European Convention, the U.N.
human rights remedies akin to the duty of non-refoulement are available
only to a small subset of persons with a "fear of being persecuted"-those
who risk either torture or loss of life.288 Also, many countries have not
ratified these treaties, and even fewer have authorized the U.N. treaty bod-
ies to entertain individuated complaints from persons in their jurisdiction.
Finally, no U.N. human rights body can issue enforceable judgments. For
all of its importance as a de facto basis for appeal from negative refugee
status assessments, international human rights law does not yet establish a
duty of nonreturn for all persons entitled to Convention refugee status.28 9

Fundamentally, caution is warranted before advocating a position that
unwittingly contributes to a process of "de-formalization."290 As valuable
as the duties of nonreturn elaborated under the European Convention and
the United Nations human rights treaties are, persons who benefit solely
from the human rights law prohibitions belong to a general class of
"nonreturnable" persons whose status and entitlements may vary in prac-
tice considerably. Although nonreturnable persons may claim generic civil
and political rights,291 their access to important economic and social
rights is less clear. Those rights are not formally guaranteed at the regional
level, are subject to a duty of progressive implementation internationally,
and may legally be withheld altogether from noncitizens present in less

288. "INiot all human rights qualify as potential obstacles to extradition. Moreover,
there is no certainty about the content and scope of the rights that are most likely to
block extradition." Dugard & Van den Wyngaert, supra note 241, at 205.

289. There are various human rights violations that may be absolute obstacles to
extradition (such as torture), or that may in appropriate circumstances thwart
extradition (such as the denial of a fair trial). However, the inevitable conclu-
sion to be drawn from extradition practice is that, despite the link between
human rights and extradition, no general human rights exception exists.

Id. at 205-06.
290. Our concern is that states have artificially circumscribed the ambit of obliga-

tions under the Refugee Convention, thereby eroding its normative value. The term "de-
formalization" here describes a process that steadily undermines the concept of legality.
The intention is to classify the attack on international refugee law as part of a general
assault on international legality. If legality retains a critical edge, then it must, at least in
theory, act as a constraint on powerful actors in the international community. This
argument has similarities with the recent resurgence of interest in the democratic tradi-
tion in modern law. See, e.g., DAVID DYzENHAus, LEGALITY AND LEGITIMACY: CARL

SCHMITT, HANs KELSEN AND HERMANN HELLER IN WEIMAR (1997); WILLIAM E. SCHEUER1AN,
BETWEEN THE NORM AND THE EXCEPTION: THE FRANKFURT SCHOOL AND THE RULE OF LAW
(1994). This concept challenges the idea, prevalent in some modern schools of legal
scholarship, that legality is either a "game" or a concept without determinate content.

291. See General Comment 15, supra note 271; see also European Convention on
Human Rights, supra note 275, art. 1, 213 U.N.T.S. at 224 ("The High Contracting Par-
ties shall secure to everyone within their jurisdiction the rights and freedoms defined in
Section I of this Convention."); Bouchelkia v. France, 1997-I Eur. Ct. H.R. 686 (dealing
with Article 8 of the European Convention); Amuur v. France, 1996-II1 Eur. Ct. H.R. 533
(dealing with Article 5 of the European Convention).
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developed countries.292 Refugees, in contrast, are automatically entitled to
claim social and economic rights, including rights to work, education,
social assistance, and public housing.293 Nor may the presence of refugees
simply be tolerated by the asylum state. Refugees have the right to recogni-
tion of their personal status and must be provided with identity papers and
travel documents. 294 In short, refugee status means much more than pro-
tection against refoulement; it is also social and political enfranchisement.

Because international refugee law is a status-granting mechanism, it is
important to resist its steady erosion. 295 Persons genuinely at risk of per-
secution require not only protection against return but also the means to
reestablish and support themselves in the asylum country. A generic
human rights treaty may afford protection from return to a person illegiti-
mately excluded from refugee status, but nonetheless leave that person in
legal and social limbo. Recognition as a refugee therefore makes a substan-
tive difference.

Conclusion

If international refugee law is to command the respect of those tasked with
its implementation, a defensible framework for offering and denying pro-
tection must be advanced. From its inception, international refugee law
has therefore accepted the need to reconcile each state's duty to protect
involuntary migrants with its responsibility to avoid the infiltration by
international criminals and fugitives from justice through refugee law.

Persons believed to have committed international crimes are deemed
inherently unworthy of international protection. This automatic exclusion
is partly purposive. The summary denial of refugee status to persons
believed to have committed international crimes clearly facilitates the
extradition of those persons to states prepared to prosecute crimes of uni-
versal jurisdiction, as well as to international criminal tribunals. But the
peremptory exclusion of international criminals is more fundamentally
symbolic. The stigma of having acted contrary to fundamental interna-
tional norms is so significant that the drafters of the Refugee Convention
determined that international criminals should never be allowed to benefit

292. International Covenant on Economic, Social and Cultural Rights, adopted Dec.
16, 1966, art. 2(1), (3), 993 U.N.T.S. 3, 5.

293. Refugee Convention, supra note 4, arts. 17-19, 21-23, 189 U.N.T.S. at 164-68.
294. Id. arts. 12, 27-28, 189 U.N.T.S. at 162, 172.
295. Note on International Protection, U.N. Executive Comm. of the High Comm r's

Programme, 50th Sess. ' 10, at 3, U.N. Doc. A/AC.96/914 (1999).
Overall, UNHCR detected a distinct trend in an increasing number of States to
move gradually away from a law or rights-based approach to refugee protection,
towards more discretionary and ad hoc arrangements that give greater primacy
to domestic concerns rather than to their international responsibilities. These
restrictive tendencies found their most recent manifestation in one country
where legislative proposals aimed at doing away with the distinction between
aliens and refugees, including dropping any requirement for specific determina-
tion of refugee status under the 1951 Convention.
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from refugee status. To hold otherwise would be to risk a loss of public
confidence in the logic of a duty to protect refugees arriving at their
borders.

The right of states to exclude peremptorily persons who have commit-
ted serious, nonpolitical crimes outside the country of refuge derives from
a comparable mix of practical and symbolic concerns. Exclusion under
Article l(F)(b) ensures that governments can honor their extradition trea-
ties without fear that fugitives from justice might demand shelter under
refugee law. But more generally, Article 1(F)(b) avoids the risk of degrada-
tion of refugee law that would likely follow from a duty to protect fugitives
from justice who have committed serious crimes.2 96 Because the asylum
country normally does not have jurisdiction to try or punish serious com-
mon crimes committed outside its territory, granting refugee status to a
fugitive from justice would have the socially invidious consequence of insu-
lating the asylum seeker from the consequences of his or her criminal
actions. Public confidence in the ethical value of refugee law would clearly
be challenged.

Peremptory exclusion of fugitives from justice is not an ideal solution.
To the contrary, it would be preferable to have a broader universal consen-
sus on which acts are appropriately defined as criminal, uniformly
enforced through an international mechanism-perhaps modeled on the
International Criminal Court.29 7 Asylum seekers believed to have commit-
ted a relevant offense could then be prosecuted and punished for their
crimes without any risk of direct or indirect refoulement to a place where
persecution is feared. But as the difficulties defining the substantive juris-
diction and independent enforcement authority of the International Crimi-
nal Court make clear, the current situation is still a long way from such a
comprehensive commitment to the internationalization of a broad range of
crime. Refugee law accepts and works within the present reality. It errs on
the side of excluding suspected serious criminals in the interest of keeping
the protection system itself alive.

Conceding the right of states to engage in peremptory exclusion under
Article 1(F) of the Refugee Convention is not, however, tantamount to
acknowledging that any and all persons tainted by allegations of involve-
ment with violence may be denied refugee status. To the contrary, our
purpose here has been to show that an historically grounded and internally
consistent interpretation of the Refugee Convention leads to precisely the
opposite conclusion. Apart from those persons whose actions satisfy the
relatively strict definitions of international criminality, the Refugee Con-

296. Comparable symbolic concerns are less likely to follow from recognizing the
refugee status of minor criminals or those who had already expiated their criminal
actions-or who could be required to face criminal justice in the asylum state.

297. It is interesting to recall that the drafters authorized peremptory exclusion in
response to asylum seekers who were also fugitives from justice because of the absence
of an international tribunal able to prosecute their crimes. Supra text accompanying
note 96.
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vention restricts the right of states to engage in peremptory exclusion to
common criminals that the asylum country would agree to extradite.

Under this analytical framework, governments have two principled
options if concerned about protecting their communities from the risks
associated with asylum seekers who have engaged in or promoted violence
abroad. First and most obvious, a government can commit to an under-
standing of extraditable criminality-including a narrowed political
offense exception-under which it agrees to extradite persons accused of
particular acts never deemed justifiable. To the extent a state limits its dis-
cretion over extradition in a manner consistent with generally accepted
state practice, it is fully entitled to import that understanding of extradita-
ble criminality into the peremptory exclusion rules of Article 1(F)(b) of the
Refugee Convention.

Alternatively, states that insist on maintaining the discretion to refuse
the extradition of some persons who have been involved with violent activi-
ties will have to justify refusals of protection on the basis of the more
demanding standard set by Article 33(2) of the Refugee Convention.
Where the state is not concerned about avoiding the admission of a fugitive
from justice, but instead worries that a particular individual's involvement
with or facilitation of violence poses a risk to asylum-state security or
safety, refugee status must be assessed and recognized where appropriate.
Particularized expulsion or refoulement is authorized under Article 33(2) as
a last option only if the risk to the state is particularly high and due pro-
cess norms are respected.

It makes practical sense to respect the historical division of responsi-
bility between the Refugee Convention's rules on peremptory exclusion in
Article 1(F)(b) and its requirements for removal of dangerous refugees
under Article 33(2). This approach imposes a requirement of ethical sym-
metry on states, denying them the right to exclude summarily from refugee
status an asylum seeker for reasons they define as insufficiently compel-
ling to justify a refusal of extradition. States may still deny protection on
the grounds of a more broad-ranging set of safety and security concerns,
but only if a serious risk to the host state or its community is established.
Because the absence of an international supervisory mechanism means
that each state is ultimately the arbiter of its own compliance, refugee law
simply cannot afford to lose this self-regulating structure of justification.
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