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against private tailoring should weaken. In these latter situations,
not only will parties be less inclined to penalize the proposed opt-out
under consideration, but they also will be more amenable to having
discussions about the content of the underlying term itself. It will get
placed “on the table.” In other words, an equilibrium in which few if
any opt-outs occur is possible, but it is by no means unique. If some
parties “fluctuate,” by experimenting with deviant provisions, then
instances of deviation will become less rare and the suspicion against
them will subside.” There may even be a critical mass threshold
depending on the term and the parties.

In this regard, one of the interesting results from Korobkin’s
status quo bias experiments are the data that he does not analyze.
Korobkin’s principal experimental design involves a hypothetical
bargaining over the terms of a delivery contract. In the relevant
baseline trial (Trial 1), he analyzes an impossibility excuse, that is, a
contractual term that releases the delivery service from liability for
breach if external circumstances make fulfillment of the contract
impossible.” To test the presence of a status quo bias, Korobkin
assigns subjects to two conditions. In the first condition, subjects are
told that the default legal rule is for such an impossibility excuse and
asked how much the delivery service should demand to waive the
legal rule.” In the second condition, subjects are told that there is no
impossibility excuse in default law and asked how much the delivery
service would pay to secure it.” Strictly Coasian economic actors
should price the term the same way (to waive it if they have it by
default or to buy it if they do not), but Korobkin finds a status quo
bias based on the different mean prices between the two conditions
($188,000 in the first to waive and $56,000 in the second to buy, with
ap<0.01)8

To explore further an “inertia theory” explanation, Korobkin
conducts Trial 2, in which he alters the experiments, telling subjects
in the first condition that while the default rule is for an
impossibility excuse, that rule is actually a new legal development
and that previously there was no such excuse (he does so to test the
effect of learning benefit externalities).®! In the second condition, he
reverses, with no impossibility excuse again being the default, but a
newly created one.’? He still finds “inertia” in the differing mean

76. See Korobkin, supra note 12, at 1605-08 (giving an example of a rapid shift from a
no-opt-out equilibrium to a common-opt-out equilibrium).

717. Id. at 1590-92.

78. Id. at 1591.

79. Id.

80. Id. at 1591-92.

81. Id. at 1599-1600.

82. Id. at 1600.
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prices for waiving/buying the term ($139,000 versus $31,000, with a
p < 0.001).% Moreover, in Trial 3 (to test the preference of legal rules
versus commercial norms), he makes the first condition that the
default legal rule is for an impossibility excuse but that there is a
routine commercial practice of waiving the rule, and the second
condition the reverse.* Yet again, a “status quo bias” trend persists
in the mean prices ($63,000 versus $20,000, with a p < 0.05).85

Korobkin’s interesting studies focus on within trial differences
between conditions. What are more interesting for the present
analysis are the among trial differences across ¢onditions. While we
do not have the data to analyze the variance, the falling price offers
of the first condition from Trial 1 to Trial 2 to Trial 3 ($188,000 to
$139,000 to $63,000) support the intuitions of this Article, namely,
that a norm that is less entrenched becomes more susceptible to
deviation and hence permits parties to exact less of a penalty for
alteration. In Trial 1, subjects were told of a default legal rule and
asked to deviate from it by waiver; they demanded a high price.® In
Trial 2, they were told of a default legal rule, but that that rule was a
newly created one; they demanded less.®” In Trial 3, they were told
that the default “rule” was in name only and was systematically
departed from; they demanded still less.®® The default rule thus
became less sticky in strength as its “pedigree” diminished.®

In conclusion, if default rules are indeed stickier than previous
accounts suggest (as we believe), then there may be ramifications for
legal policymaking. For example, policymakers should arguably place
even more emphasis on setting accurate defaults, because departure
costs might be higher than previously thought. As for the effect on
penalty default rules, however, there are more complex
considerations. On the one hand, the premise that parties will easily
opt out of them to avoid the penalty may be more difficult to defend
when there is widespread stickiness that stifles tailoring. On the
other hand, harsh enough penalty defaults can overcome the
stickiness effect, and once that effect is overcome, the increased
prevalence of deviation will, in and of itself, attenuate the stickiness
of the default rule even further.®

83. Id. at 1601-02.

84. Id. at 1603-04.

85. Id. at 1604-05.

86. Id. at 1591.

87. Id. at 1599-1600.

88. Id. at 1603-04.

89. Similarly, in the second condition, the price fell from Trial 1 to Trial 2 to Trial 3
by $56,000 to $31,000 to $20,000. See id. at 1605 tbl.2.C.

90. Professor Klausner notes that legal “menus” of multiple options from which one
must be affirmatively selected can help overcome the power of “focal points” upon which
parties can fixate and become stuck. Klausner, supra note 4, at 800-01.
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Another policy implication of the stickiness conjecture has to do
with the design of standard forms. Many de facto default provisions
appear not in the Uniform Commercial Code or in industry
regulations but rather in boilerplate forms that are distributed by
trade groups and nonprofits to industry participants, often with no
charge.”® Once these circulated forms achieve enough popularity,
they may themselves become “sticky”; that is, it may be difficult to
adopt competing forms with different terms. This suggests that the
drafters of popular forms have more power than is perceived. They
can implement terms that are one-sided without leaving adversely
affected parties a realistic opportunity to opt out. Associations that
coordinate these forms may therefore create antitrust concerns even
if there are no apparent transaction costs to opting out of their forms.
Thus, the stickiness problem raises issues regarding the influence of
the organizations that draft standard forms. It may justify closer
social scrutiny of the terms they promulgate.®

IV. EXAMPLES

This Part identifies instances in which a default rule varies,
either across jurisdictions or over time. It argues that the absence of
noted differences in the degree of opt-out under these varying
circumstances provides evidence of stickiness.

A. Revocability of Offers

Before her offer has been accepted, an offeror may suffer a change
of heart. Market prices could change, she could receive better
proposals to deal, or she might discover something about the offeree.
Various reasons could underlie her desire to revoke. Under the
traditional common law, offers were historically revocable anytime
prior to acceptance.?® In fact, this rule was not even a default provision
from which the offeror could opt out: it was impossible to make
irrevocable offers by mere statement of intent. Under classic contract
law, a statement by the offeror that an offer was irrevocable for a
given length of time—the so-called firm offer—lacked legal effect.®

91. See, e.g., Kevin E. Davis, The Role of Nonprofits in the Production of Boilerplate,
104 MicH. L. REV. 1075 (2006).

92. This concern is separate from the political economy concerns of how these forms
are produced. Cf Alan Schwartz & Robert E. Scott, The Political Economy of Private
Legislatures, 143 U. PA. L. REV. 595 (1995).

93. Dickinson v. Dodds, (1876) 2 Ch.D. 463, 472 (Ch.).

94. See, e.g., Routledge v. Grant, (1828) 130 Eng. Rep. 920 (Bing.) (stating that a
promise to keep an offer open for a fixed period is not binding absent consideration by the
offeree). By corollary, a promise not to revoke supported by independent consideration was
enforceable as forming an independent contract unto itself.
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Modern common law gradually eroded the immutable revocability
rule. Likely recognizing that it may be in the interest of offerors to
issue irrevocable offers (and that it is surely in the interest of
offerees to receive irrevocable offers), the law came to permit offerors
to stipulate an offer’s irrevocability. Dispensing with the requirement
of independent consideration, the law’s reasoning shifted to focus on
reliance by the offeree, not economic consideration of the deal, to
justify allowing the promise not-to-revoke to become binding.?
Codifying this understanding, section 2-205 of the Uniform
Commercial Code enables merchants to make offers irrevocable for
up to three months.* Thus, under Anglo-American law, revocability
is now a default rule, subject to virtually costless alteration. Offers
are revocable anytime prior to acceptance, but an offeror may opt out
of this default simply by stating that the offer is firm.

Other legal systems, however, have different revocability defaults.
In Germany, for example, the default rule is opposite from the Anglo-
American one (as it is in Switzerland, Portugal, and Brazil, to name
a few other places).”” Unless otherwise stated explicitly, offers are
irrevocable during the time in which the offeror may expect an
answer under ordinary circumstances, or for such other time as
specified in the offer.®® Again, this is only a default—opting out is
possible. Indeed, it is very simple. All an offeror needs to do to
recapture the power of revocation is add sufficiently clear language,
such as, “this offer is revocable at any time prior to its acceptance.”
Under the German practice, the use of terms like freibleibend
(“without engagement”) or widerruflich (“revocable”) would suffice to
reverse the irrevocability default and make the offer fully revocable.?

95. See Drennan v. Star Paving Co., 333 P.2d 757, 760-61 (Cal. 1958); RESTATEMENT
(SECOND) OF CONTRACTS § 87(2) (1981); see also Melvin A. Eisenberg, The Revocation of
Offers, 2004 Wis. L. REv. 271, 280-91.

96. U.C.C. section 2-205 states the following:

An offer by a merchant to buy or sell goods in a signed writing which by its
terms give assurance that it will be held open is not revocable, for lack of
consideration, during the time stated or if no time is stated for a reasonable
time, but in no event may such period of irrevocability exceed three months. . ..

U.C.C. § 2-205 (2005); see also United Nations Convention on Contracts for the
International Sale of Goods (CISG), art. 16(2), Apr. 10, 1980, S. Treaty Doc. No. 98-9
(1983), 1489 UN.T.S. 3.

97. See generally Franco Ferrari, A Comparative Overview of Offer and Acceptance
Inter Absentes, 10 B.U. INT’L L.J. 171, 188-91 (1992) (describing various legal systems’
solutions to revocability of offers); CASEBOOKS ON THE COMMON LAW OF EUROPE:
CONTRACT LAW 200-06 (Hugh Beale et al. eds., 2002) (same).

98. Biirgerliches Gesetzbuch [BGB] [Civil Code] §§ 145, 147(2), 148, translated in THE
GERMAN CIVIL CODE (Simon L. Goren trans., 1994); see also NIGEL G. FOSTER & SATISH
SULE, GERMAN LEGAL SYSTEM AND LAWS 384 (3d ed. 2002).

99. FOSTER & SULE, supra note 98, at 384; see also P.D.V. MARSH, COMPARATIVE
CONTRACT LAW: ENGLAND, FRANCE, GERMANY 63 (1994); BGB § 145 (“Whoever offers to
another to enter a contract is bound by the offer, unless he has excluded being so bound.”).
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Since it is impossible that both the Anglo-American revocability
rule and the German irrevocability rule are equally efficient (indeed,
they are diametrical), we should expect that opt-out will occur in one
of these jurisdictions more prevalently than the other. In fact, given
the polar nature of this rule (either revocable or not), we would
expect opting out to be commonplace in one of the countries, readily
detectible to the outside observer. This is especially so because the
direct costs of opting out—either adding a freibleibend recital in
Germany or signing on the firmness of the offer in the United
States—are practically zero.!® And yet, surprisingly, such prevalent
opt-out does not appear.®® In Germany, other than in discrete past
periods of severe economic trouble and hyperinflation during which
the freibleibend exception became for a time (unsurprisingly) widely
used, it has been uncommon for offerors to opt out of the
irrevocability default.'®? German commentators.do not find this result
surprising. They describe their practice of keeping offers irrevocable
as a “superior system.”'®® As leading German comparativists note in
so concluding, “[E]xperience shows that [the irrevocability] results
are practical and equitable; the offeree can act with assurance in the
knowledge that his acceptance will bring about a contract.”*

Similarly, there is no detectably robust pattern of opt-out under
the Anglo-American revocability default. In general, offers are made
in a revocable, nonbinding fashion. Some limited empirical
scholarship explores this trend. One such study examines opt-out
practice within the construction industry. It finds that tendering
subcontractors do not opt into an irrevocability regime when making
their bids. Nor do general contractors request those bids to be

100. Benefits from defining the revocability term surely exist. Indeed, offer
irrevocability is one major type of precontractual liability. There is now a burgeoning body
of literature on the value of precontractual liability, both in terms of distribution effects
and in terms of efficiency. See, eg., Lucian Arye Bebchuk & Omri Ben-Shahar,
Precontractual Reliance, 30 J. LEGAL STUD. 423 (2001); Richard Craswell, Offer,
Acceptance, and Efficient Reliance, 48 STAN. L. REV. 481 (1996); Avery Katz, When Should
an Offer Stick? The Economics of Promissory Estoppel in Preliminary Negotiations, 105
YALE L.J. 1249 (1996).

101. Proving that a specific practice does not exist is, of course, a difficult task. We
neither offer such proof nor intend to suggest that the opposite conclusion is unprovable.
We merely report our impression based on numerous informal conversations with
practitioners and European law professors, as well as a survey of the empirically oriented
literature.

102. See MARSH, supra note 99, at 63.

103. KONRAD ZWEIGERT & HEIN K0Tz, INTRODUCTION TO COMPARATIVE LAW 363 (Tony
Weir trans., 3d rev. ed., Clarendon Press 1998).

104. Id.; see CASEBOOKS ON THE COMMON LAW OF EUROPE, supra note 97, at 205.
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irrevocable.!®® Both subs and generals alike seem content with the
revocability default of their legal system.

To be sure, business negotiators often do use firm offers in the
course of a sales transaction in the United States, such that an offer
“on the table” may be deemed by section 2-205 of the Uniform
Commercial Code to be irrevocable. Indeed, one survey of general
counsels of large firms and conglomerates found that a majority both
make and receive firm offers regularly in their contracting
practices.!®® The methodology in this study, however, is unfortunate,
because the respondents were expressly asked to consider as a firm
offer any “promise to buy or sell at a fixed price over a period of time .
. i not given in exchange for any promise or other payment by the
offeree.”™” Thus while such offers might have been technically
irrevocable in the eyes of the Code, we cannot be certain that the
respondents actually considered them irrevocable in any
meaningfully behavior-affecting manner. On the contrary, in other
parts of the same survey, these respondents indicated that even
binding promises were often jointly renegotiated.’®® So it is not clear
that we have reliable data indicating an opt-out norm favoring firm
offers, even within the subset of large firms and conglomerates.
(Interestingly, even if we did read these data to indicate such a norm,
we see its prevalence vanish when we move from large conglomerates
to smaller firms.)'®

The reluctance of parties to opt out of the revocability default can
be further evidenced when the default rules change over time within
a given jurisdiction. Such an example also exists in the specific
context of bid revocability. In this legal domain, an “interpretive
shock” occurred when a long-standing default rule of common law
was reversed regarding reliance upon an outstanding offer.!'° The old
rule, usually illustrated by Judge Learned Hand’s decision in James

105. Richard Lewis, Contracts Between Businessmen: Reform of the Law of Firm Offers
and an Empirical Study of Tendering Practices in the Building Industry, 9 J.L. SoC’Y 153
(1982).

106. Russell J. Weintraub, A Survey of Contract Practice and Policy, 1992 WIS. L. REV.
1, 26-28.

107. Id. at 26 (alteration in original).

108. See id. at 22-23; see also Note, Another Look at Construction Bidding and
Contracts at Formation, 53 VA. L. REV. 1720, 1734 (1967) (surveying offerors who
proclaimed “[o]ur word is our bond and our reputation paramount”).

109. Firms that reported using firm offers all had annual income exceeding $500
million. See Weintraub, supra note 106, at 27-28. Smaller firms did not report using firm
offers. Id. These results could show that with large firms the stakes of deals are larger and
more likely to offset any cost of altering defaults. Large firms are also more likely to have
credible reputations and hence get more mileage from making firm offers because the
offeree must rely on the offeror not to welch in ascribing value to the offer’s “firmness.”

110. This rule is related to, but conceptually distinct from, the revocability of an offer.
It does not alter the baseline revocability rights of an offeror; rather, it pertains to an
estoppel based upon (reasonable) counterparty reliance.
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Baird Co. v. Gimbel Bros.'' allowed a bidder to revoke its
(presumptively revocable) bid at any time before acceptance, even
“after the recipient’s pre-acceptance reliance. This rule was effectively
abolished in 1958 by California Supreme Court Justice Traynor’s
decision in Drennan v. Star Paving Co.'? What happened to the
default norm after this interpretive shock? If post-reliance
revocability were efficient, we should have expected a contracting
shift back to the old status quo by express stipulations of revocability
in offers. Otherwise, if it were inefficient, we should have seen
prevalent opt-in prior to the Drennan decision. But we lack data to
suggest that anything actually changed after this decision in the way
parties solicited or submitted bids.!!® To be sure, it is risky to draw
conclusions from this particular area of contracting since many of the
parties’ motivations are influenced by extralegal norms, reputation
bonds, and informal accommodations. Nevertheless, this appears to
be an illustration of the disinclination parties have to opt out of
defaults, even when those defaults change.

Some of the theories discussed earlier in this Article are
consistent with these observed patterns of opt-out infrequency. For
example, in some particular contexts the trend can probably be
explained by the parties’ adherence to informal norms that regulate
the legitimacy of revocation.!* But this explanation only goes so far.
When the legal default changes, it usually does not coincide with a
change in the norms of negotiations. Thus, we would expect opt-out
and a return to the old revocability default, the one that is consistent
with the parties’ expectations. It is also hard to imagine what
network benefits or interpretive advantages could explain this
default entrenchment. This is why we offer our further account as a
plausible explanation: deviating from the revocability default under
either regime may cause the offeree to suspect the value or the

111. James Baird Co. v. Gimbel Bros., Inc., 64 F.2d 344 (2d Cir. 1933).

112. 333 P.2d 757 (Cal. 1958).

113. Two studies from that era demonstrate an almost irrelevance of revocability law in
the construction industry. See Franklin M. Schultz, The Firm Offer Puzzle: A Study of
Business Practice in the Construction Industry, 19 U. CHI. L. REV. 237, 259-61 (1952) (finding
that only half of general contractors even asked for firm offers from their subcontractors
notwithstanding it being in their obvious interest to do so and that even then many said they
would allow their subcontractors to back out of bids); Note, supra note 108, at 1733, 1739
(finding that the U.C.C. firm offer law had little relevance, as most sub bids to general
contractors were oral, and that bids that were written were not treated differently by the
generals; finding also that notwithstanding laxity toward firmness of sub offers, a strong
norm of reliance existed, with ninety-two percent of generals believing that subs should be
bound after reliance on their bids by the general). Note that the Chicago study found some
industry-specific trends: manufacturers of basic building materials worried about potential
firmness of written offers and expressly drafted their bids to preclude firmness. See Schultz,
supra, at 264. This could be explained by the risk of multiple parallel bids by such offerors
that could strain capacity if all were accepted.

114. See id.
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integrity of the deal by introducing a fear of the unknown. Against a
well entrenched backdrop of irrevocability, an offeror who explicitly
secures for herself the power to retract might be perceived as an
unreliable “fly-by-night,” one who might even retract from a finalized
agreement. Her commitment to the transaction could be questioned,
and with it, the willingness of the offeree to rely upon the offer and
pursue the deal. By contrast, against a rich backdrop of revocability,
an offeror who explicitly waives her power to revoke may not
necessarily enjoy the converse effects of perceived added reliability
and sense of commitment. Instead, the offeree might still construct
an unfavorable explanation. He might question whether the offeror
chose to confer an irrevocable option to him because the offeror had
no other potential partners knocking on the door. Or he might worry
that there were other market participants who became aware of
some problem with the offered deal or with the reputation of the
offeror. Since there are multiple dimensions of “unknowns,” it is
plausible that an uninformed offeree could make inferences along one
of the dimensions that yield a negative signal. Anticipating the
potential for the opt-out to provoke this negative inference, the
offeror is more likely to stick to the default practice.

B. The Duration of Employment Contracts

Another situation that reveals the stickiness of defaults is
employment contracting, or more specifically, the legal provisions
that govern the duration of the employment relationship in nonunion
labor agreements. In almost all jurisdictions in the United States,
the baseline common law default rule is employment at will,!*s that
is, either party may terminate the relationship at any time, without
having to display a good cause for the termination act. Parties can of
course vary this default rule and enter into a more restrictive
arrangement that limits the set of causes that can give rise to
unilateral termination. Yet, other than in the union context, in which
collective bargaining agreements highly formalize the negotiations
process and subject it to a unique set of rules, such systematic opting
out does not seem to occur. On the contrary, in a survey-based study
published in 1995, J. Hoult Verkerke found that only fifteen percent
of nonunion employers opted out of employment at will by expressly
according just-cause protection in their employment contracts.!’* To

115. Employment at will is the default rule in every American jurisdiction except
Montana, Puerto Rico, and the Virgin Islands. See MONT. CODE ANN. §§ 39-2-901 to -902
(West, Westlaw through 2005 Regular Sess.); P.R. LAWS ANN. tit. 29, § 185(a) (2003); V.I.
CODE ANN. tit. 24, §§ 76-79 (West, Westlaw through Acts 6644-6725 of 2004 Reg. and
Special Sess.); see also MODEL EMPLOYMENT TERMINATION ACT, 7A U.L.A. 300 (2002).

116. See J. Hoult Verkerke, An Empirical Perspective on Indefinite Term Employment
Contracts: Resolving the Just Cause Debate, 1995 Wis. L. REV. 837, 874-75; see also 2 THE



676 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 33:651

reach this conclusion, Verkerke had to make broad generalizations
(for example, aggregate employment handbooks and express written
contracts together), but his data are nonetheless instructive on an
important American trend. Even more tellingly, one third of his
respondents used no contracting at all, relying solely upon default
common law and statutory rules to govern their employment
relationships.!’

Within the category of “at-will” arrangements, however, U.S.
jurisdictions vary along a continuum of employee solicitude. That is,
although “employment at will remains the default rule for indefinite
term employment contracts,”'® Verkerke also finds that “[t]he
strength of the at will presumption varies substantially across
jurisdictions.”"'® The presumption varies across jurisdictions because
states differ in their judicial opinions interpreting contract doctrines
such as good faith and implied contracts.’®* Effectively, then, the at-
will default rule exhibits some variance across states.

Verkerke compares two jurisdictions to see if employers in a more
“liberal” state, such as California, evince a greater pattern of opting
out of default common law by contract than employers in a “stricter”
state, such as Virginia.'?! Assuming, for hypothesis only, that the
liberal rule is more efficient, he offered the following prediction:

Employers in California should, therefore, be inclined to
contract out of the state’s comparatively attractive default rule at
a lower rate than will Virginia employers. Virginia firms that fail
to contract receive that state’s stringent, and thus comparatively
unattractive, at will default. In contrast, California employers will
get a more relaxed version of the at will presumption that more
closely approximates the life-cycle just cause default.!?

Verkerke’s data suggest that the predicted pattern of opting out
does not occur: there is no statistically significant relationship

NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 48-49 (Peter Newman ed., 1998)
(discussing the at-will presumption and its erosion).

117. Verkerke, supra note 116, at 867. This finding seemed to correlate significantly
with firm size: the smaller employers relied on default law and avoided contracts
significantly more than their larger counterparts (almost half of them did not reduce their
employment relationships to writing). Conceivably this difference in contracting reflects
the heightened pinch of transaction costs for smaller firms.

118. Id. at 863.

119. Id. at 848. Most jurisdictions in Verkerke’s estimation have actually settled on
adopting “an intermediate approach.” Id.

120. Id. at 844.

121. Id. at 881. More specifically, Verkerke treated “more liberal” as following most
closely a just-cause animated “life cycle” rule in employment jurisprudence. Id. at 848-50.

122. Id. at 881. Verkerke expressly rejected an information-forcing “penalty” default
analysis in employment contracting. Id. at 885.
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between state and contractual choice.’® In both jurisdictions,
employers were sticking with no contracts about one-third of the
time. In other words, the content of the default rule did not seem to
goad Virginians to write employment contracts any more than
Californians.’* The status quo was thus highly sticky, even on a
matter of such seeming importance in the employment setting as the
dischargability of employees.!*

Verkerke’s findings have been subsequently interpreted as an
illustration of asymmetric signaling, following the Spier/Johnston
accounts of stickiness. Invoking this explanation for the failure to opt
out of the default employment rules shown by Verkerke’s data,
Walter Kamiat contends that “an employee who seeks an enforceable
just-cause provision in the employment contract confronts a serious
signalling problem regarding the quality of the employee’s likely
work.”™? Again, a plausible negative account can be constructed to
explain the employee’s solicitation of just-cause protection in the
mind of the employer. (“Was she fired before? Does she predict
trouble with an at-will relationship?”) Anticipating that such a
conclusion might be drawn from his findings, however, Verkerke
dismisses signaling as an explanation in his analysis. He argues that
any signaling effect of seeking just-cause protection would likely be
symmetric.'?” That is, if the signal of seeking a Pareto-optimal just-
cause dismissal provision conveys negative messages about the
seeking party’s prospective conduct under the contract (here, the
employee’s work ethic), then the response to the signal ought to
convey a similar and offsetting negative signal (here, the employer’s
stinginess in refusing to allow such an efficient just-cause provision).
Competitive market forces would permit the disappointed employee
to seek employment from another employer who offered, or at least
did not respond hostilely to, such a proposed just-cause term. Thus,
any negative signal from an employee seeking just cause would be

123. Although beyond the scope of this Article, Verkerke actually does find one
difference in his logit analysis for Michigan, id. at 881, and he offers a possible
explanation. Id. at 868.

124. Interestingly, Verkerke offers some crosstabulation data that could suggest a
normative preference for at will as opposed to just cause when examining the subset of
employers who did sink the transaction costs to write contracts in these two jurisdictions.
Id. at 881.

125. A signaling argument is indirectly supported by the frequency of just-cause
provisions in collective bargaining agreements. If the relative rarity of just-cause
contractual protection for nonunion employees is explained by the negative signal that a
request for such a term would send, then by corollary, the muting or masking of a signal
that is conveyed by a bargaining unit of a union rather than an exposed, individual
employee might explain why the term gets proposed (and accepted) more in the unionized
employee context.

126. Walter Kamiat, Labor and Lemons: Efficient Norms in the Internal Labor Market
and the Possible Failures of Individual Contracting, 144 U. PA. L. REV. 1953, 1958 (1996).

127. Verkerke, supra note 116, at 903.
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cancelled out, in Verkerke’s estimation, by the employer’s equally
negative signal by refusal to accede.

Even leaving aside assumptions regarding bargaining power, it is
not clear that a signaling explanation can be so easily dismissed. To
say that the signals cancel each other out misses somewhat the nature
of signaling effects. Rather than neutralizing each other, it is equally
plausible that the employee’s and the employer’s concerns about
negative inferences will compound one another in a vicious cycle, with
the employee worrying about the employer’s propensity to discharge
summarily by insisting on at will and the employer worrying about the
employee’s work ethic by insisting on just cause.!?® Error can
sometimes accrue rather than cancel. Thus, regardless whether one
believes that Verkerke’s employment contracting pattern data tell a
story about negative signaling, they certainly do tell a story about
sticky defaults in the nonunion labor market.

Outside the United States, additional, more tentative evidence for
the stickiness of labor defaults can be marshaled. This is done by
considering a country, such as Canada, that has different labor
default rules. In contrast to the American legal baseline of
employment at will, Canada (at least in its most populous province of
Ontario) effectively employs a common law default of dismissal only
for cause.!?® The Canadian experience is complicated somewhat by
the statutory overlay upon the common law of the Employment
Standards Act (ESA), which prescribes certain employee-protection
terms that cannot be waived by contract.!®® Nevertheless, the overall
structure seems to be the reverse of the American system. To be sure,
describing the employment baseline in Canada as just cause is an
apt, but not perfect, analogy, because employers technically retain
ultimate discretion to terminate an employee’s job unilaterally for
any nondiscriminatory reason. But the just-cause rule can be seen as
the effective default in Canada, because notwithstanding their
nominal rights to dismiss an employee unilaterally, employers are
required to pay “termination” or “notice” payments if they choose to
dismiss an employee without just-cause.’® These default common
law termination entitlements of an employee may be raised or
lowered by contract as employers and employees see fit. The ESA,

128. Kamiat shares this critique of Verkerke’s conclusions. Kamiat, supra note 126, at
1962 n.15.

129. Employment Standards Act, S.0. 2000, ch. 41, § 54 (Can.), available at
http://www.e-laws.gov.on.ca/DBLaws/Statutes/English/00e41_e.htm.

130. Id.§5.

131. Id. § 61 (stating that an employee dismissed without notice and cause is entitled
to minimum payments under the common law). These payments vary widely and case-by-
case, based upon factors such as duration of employment. See John-Paul Alexandrowicz, A
Comparative Analysis of the Law Regulating Employment Arbitration Agreements in the
United States and Canada, 23 COMP. LAB. L. & PoL’Y J. 1007, 1029-30 (2002).
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however, sets a minimum level of termination benefits below which
private parties may not contract out, that is, a mandatory norm at
the lower extreme.!3? Thus, although employees can contract out of
just-cause protection (or, more specifically, contract to waive their
termination entitlements at common law), their range of waiver gets
truncated by a statutory floor.!3

As a generalization, then, it is fair to say that Canada follows the
reverse legal default from the United States: an effective rule of
termination for just cause. Being a default rule, employees are free to
request or agree to greater or fewer termination benefits as inclined.
If the American at-will rule were more efficient, one would expect
Canadian employees to offer and Canadian employers to seek
waivers of the just-cause protections to the maximal extent allowed
by the ESA in return for higher compensation.

Here, we were able to collect only anecdotal impressions from
Canadian labor lawyers, but they consistently suggest the same
trend of prevalent “noncontracting” that exists under the American
experience. In the words of one Canadian lawyer:

Although there is certainly a trend that we advise our
[employer] clients to try more to reduce employment conditions to
contract—and we are starting to see a bit more of that—the vast
majority don’t have any contracts at all—[they are] relying on the
statutory and common law entitlements. In fact, most ‘contracts’
for employment consist entirely of a one-page offer letter saying,
“Congratulations, please report to your first day of work on this
day at this pay.”'3

Further consistent with the American data, the Canadian anecdotal
experience of labor lawyers is that if any trend exists, it is that
larger, more sophisticated companies are the most likely employers
to draft contracts for employment, with the smaller ones relying
upon default law.1%

While it could, of course, be a comparative socio-legal
phenomenon—that the Canadians are simply “different” in their

132. See MCMILLAN BINCH MENDELSOHN, LLP, EMPLOYMENT LAW IN CANADA 4 (2004), http//
www.mcbinch.com/Upload/Publication/MBM_ACLF_Employment%20Law%20in%20Canada.pdf.

133. To be clear, though, all of these termination benefits in Canada are for dismissal
“without cause.” By contrast, if an employer meets a relatively stringent test for dismissal
“for cause,” then the notice benefits need not be paid under either the common law or the
ESA,; they are effectively forfeited. See id. at 5-6. “Cause,” under the common law, is again
highly contextual and varies from employee to employee, depending on numerous factors.
See id. at 5.

134. Telephone Interview with Nadine Cété, Associate, Torys LLP, in Toronto, Can.
(Feb. 2, 2005).

135. Id.
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legal preferences from their American counterparts'**—we just as
easily can conclude that there is an explanation finding its roots in
the reluctance to deviate from the standard legal default. Moreover,
it cannot simply be a story of transaction costs, because a one-page
letter in Canada can just as effortlessly become a one-and-a-quarter-
page letter, with a further sentence setting by contract the
termination benefits. Yet, just as with the American experience, we
see a persistent stickiness of the default rule.

C. The Stickiness of Boilerplates

Another example of the stickiness phenomenon is found in the
drafting of boilerplates. Complex transactions are often governed by
industry-standard boilerplate terms, which vary little, if at all, across
contracts. What happens when the default interpretation of such a
boilerplate term changes, say, as a result of an external interpretive
shock? For example, what happens if an unexpected court ruling
interprets a standard term in a different (or, if possible, completely
opposite) way from the traditional understanding? Does the new
interpretation stick, or will parties redraft the boilerplate term to
return to the original intended meaning?

A recent example arose in the context of sovereign bond contracts,
as discussed in a working paper by Stephen Choi and Mitu Gulati.}¥”
Studying the restructuring consent terms of sovereign bond contracts
(the provisions that determine what fraction of the creditors must
approve a change in the credit terms), the authors identify a large
sector of the market that traditionally used one type of provision, a
“unanimous consent” clause.’® This clause requires, as its name
implies, the approval of all creditors for a workout refinancing. In a
landmark event in 2000, a sovereign debtor was able to modify a
contract with a unanimous consent clause without, in fact, acquiring
unanimous approval from the bondholders by invoking another
provision in the contract.’® This shocked the market—doubtless, it

136. There is actually some weak evidence for this. In the telephone interview of
Nadine Coté, Ms. Coté said that there is a “social justice” sense behind the minimum
employment standard for termination benefits under the ESA, and that the no-contracting-
out provision has been likened in case law to being similar to a prohibition against
contracting out of a speed limit: its absence would be flatly inconsistent with deep norms of
public policy. Id.

137. See G. Mitu Gulati & Stephen Choi, What Drives Changes in Boilerplate
Contracts (Oct. 28, 2004) (unpublished manuscript), available at http://www law.umich.edu/
CentersAndPrograms/olin/papers/Fall%202004/Gulati.pdf [hereinafter Gulati & Choi,
Boilerplate Contracts]; see also Stephen J. Choi & G. Mitu Gulati, Contract as Statute, 104
MicH. L. REV. 1129 (2006) [hereinafter Choi & Gulati, Contract as Statute).

138. See Gulati & Choi, Boilerplate Contracts, supra note 137, at 5.

139. See Choi & Gulati, Contract as Statute, supra note 137. The complementary
provision, known as “exit consent,” applied to early payment terms. The 2000 court
decision was an “interpretive shock” because it allowed the (non-unanimous) exit consent
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shocked the creditors who held unanimous consent clause bonds.*
Did the surprised creditors immediately insist upon amendments to
their bonds to shore up the unanimous consent protection that they
thought they had? Did issuers who drafted subsequent bonds revise
the language of the contract to clarify that unanimous consent is
required for modification?

No. Choi and Gulati found that, although many investors initially
grumbled about this new interpretation, there was no massive opt-
out of the new default and no redrafting of the boilerplate language
in the contracts.** The default text of the boilerplate remained the
same. The default, even when its legal content changed by deus ex
machina, remained sticky. The empirical tests conducted by Choi
and Gulati indicate that the use of the default boilerplate is “a
reflection of the standardized nature of such terms and the
‘stickiness’ inherent in changing such terms.”*? Specifically, they
argue that the lack of immediate shift back to the pre-shock
arrangement provides evidence for the stickiness hypothesis (or the
“lock-in” effect, as they call it in this context).!4

Interestingly, Choi and Gulati also found a secondary effect:
although no country changed its boilerplate language initially, there
was, eventually, a follow-up effect, but only after three years. After
this substantial time lag, a renegade country, Mexico, went out on a
limb and altered the consent term to match expressly the meaning
that the court applied. This departure from the old boilerplate
language opened the floodgates, where other countries felt it was
acceptable, then, to redraft their consent clauses.!* This follow-up
provides support for the shifting nature of deviance costs mentioned
above. Once those costs are borne by “a pioneer,” future opt-outs
produce less anxiety as instances of deviance become familiar. In
such circumstances, the stickiness norm will erode and the
opportunity widens for innovation and surplus enhancement through
private legal tailoring.

V. CONCLUSION

Imagine the following scenario. You are looking to buy a new
component for your computer (say, a wireless router). You log onto

clause to override the unanimous consent clause. Gulati & Choi, Boilerplate Contracts,
supra note 137, at 2 n.3 (citing Lee C. Buchheit, How Ecuador Escaped the Brady Bond
Trap, INTL FIN. L. REV., Dec. 2000, at 17) (describing Ecuador’s use of exit consents).

140. See Choi & Gulati, Contract as Statute, supra note 137.

141. Id.

142. Id.; see also Barry Eichengreen, Restructuring Sovereign Debt, J. ECON. PERSP.,
Fall 2003, at 75.

143. Choi & Gulati, Contract as Statute, supra note 137.

144. Id.
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eBay and type the model number into the search bar. To your
delight, hundreds of items are auctioned. They are all very similar in
description and are sold by sellers of varying reputations. You are
getting ready to bid on one of these routers, the maximal value of
which to you is $50, when you notice that one of the offers is a bit
different. This offer is identical in every respect to the others—the
same router model, the same description, the same shipping costs—
but it includes an additional element. In a conspicuous fashion, the
seller announces that the winner of the auction will receive, apart
from the router, a handsome prize: a box of fancy chocolates. Indeed,
in the auction page, the seller includes a picture of chocolate. Will
you bid more than $50 for this auction? Will you bid less?

This Article posits that it is very plausible to expect that you will
bid less than $50, even if you like chocolate. True, the direct value of
this auction is increased by bundling the router with a non-zero
value chocolate.!*® But there is also an indirect effect on the
valuation, which may be negative. You have never seen anything
before like this on eBay—nobody who sells computer parts bundles
them with chocolate. While the bundling itself does not provide any
direct indication that something might be wrong with the router, the
fact that this deviation is so uncommon may raise your suspicion
that the seller is trying to trick you, and other potential buyers, into
a transaction that you will later regret. The bundling of chocolate
into the transaction, being such an unfamiliar practice, may scare
you away by raising a host of “unknown” worries you had not
originally perceived. So while there is nothing wrong with such
bundling—in fact, it should increase the value of the sale to the
buyer—it may never be offered.

This same intuition underlies the thesis of this Article. It is
sometimes cheap and desirable to offer terms that differ from the
default rules or the standard terms used in the market. But the
proposal of new and otherwise unfamiliar terms may also raise
suspicions and scare away potential counterparties. Default rules
and the standard boilerplate terms may stick more than we think,
and more than they should.

145. We reject melting and other nuisance costs—that is another type of stickiness.



