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5. Public Fisc

A wholly different justification for treating student loans as
nondischargeable in bankruptcy proceedings is couched in terms of
"protecting" the solvency of the public student loan programme,
which is perceived to be in a crisis. 6

1 It is usually cast in terms of
incentives. It starts with the premise that the default and write-off
rates of these loans will presumably have some negative correlation
with the attractiveness to the debtor of how those loans are treated
in bankruptcy, at least to the extent of some endogenous component
to the decision to file bankruptcy (i.e., to the extent one "chooses"
and is not completely "forced" by exogenous forces to file bank-
ruptcy). If bankruptcy law treats student loans leniently, then more
students at the margin will be inclined to "take bankruptcy" and dis-
charge their loans. And if more students discharge their federally
insured loans in bankruptcy, then more federal dollars will be
devoted to bailing out failed loans (and reimbursing guaranteed
lenders) than might otherwise be devoted to making initial loans to
new students. Here, bankruptcy policy becomes an indirect lever for
education policy. If bankruptcy policy can be altered to make it
harder to default on student loans (e.g., changing otherwise dis-
chargeable debts to become nondischargeable), then incentives will
change. Presumably the default rate on the loan portfolio as a
whole, or at the very least the write-off rate of those loans in bank-
ruptcy, can be diminished, freeing up scarce government dollars for
new students and new loans. The theory finds a cognate in some of
the traditional law and economic analysis of the role corporate
bankruptcy law can play in the cost of private capital.69 While it
rests in part upon an important assumption regarding the volitional
nature of filing for bankruptcy that is subject to some debate, it is at
least an internally coherent account of nondischargeability.

6. Cost of Private Capital

There is a final theoretical basis for treating student loans as
nondischargeable in bankruptcy, and it is one that seems not to be

Top Students", Wall Street Journal, April 20, 2006, p. D. 1. This is a possible non-eco-
nomic interpretation, but it seems to cut against the access-opening animation of guar-
anteed student loans in the first place: that the poor should be able to attend institu-
tions previously accessible only to the rich.

68. See Ben-Ishai, supra, footnote 9, at pp. 229-31.
69. See, e.g., Alan Schwartz, "A Normative Theory of Business Bankruptcy" (2005), 91

Va. L. Rev. 1199.
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discussed much. It hearkens back to the economic point just implied
regarding the insolvency-state payoff to the lender.7" If an otherwise
dischargeable unsecured debt is rendered nondischargeable by the
law, then the bankruptcy-state scenario regarding that debt becomes
worse for the debtor (it does not go away) and better for the lender
(it does not go away). In a world of competitive, zero-profit lending
markets, this increased payoff for the lender must be translated
ex ante into an improved cost of capital for the borrower. Without
addressing the empirical likelihood of this competition, it suffices
to observe that making bankruptcy harsher for the debtor, at least
from the standpoint of economic theory, makes borrowing more
affordable for that debtor in particular and all borrowers generally
(especially in a world where it is difficult or expensive to distin-
guish good from bad borrowers up front). While this theory for
nondischargeability is similar to the prior discussion of the publicly
funded student loan programme, it has a key difference. With the
subsidized public programme, one assumes finite apportioned
capital from a legislature, or at the very least one assumes political
constraints on budgetary prioritization. By contrast, with a robust
private lending market, one can assume a bountiful capital supply
available for loans. Recall that in the public student loan market,
interest rates are set in a tariff-like structure and mandated by fed-
eral entities that impose restrictions on loan terms and are subject to
financial constraints.7' (To be sure, the rates float as a function of
benchmark market interest rates, but the adjustment from the desig-
nated index rate has traditionally been fixed.)72 In the purely private
market, the economic consequence of increasing bankruptcy dis-
charges of loans should be for lenders to price up their interest rates
(which they can do in a free market, unconstrained by government
tariff regulation), or to credit ration or exit the market
altogether. Thus nondischargeability could be justified as an
attempt to make private loans "cheaper" for students.73

70. Ibid. The discussion in the text explores only supply; there could be countervailing
considerations of demand.

71. For an example of a loan term restriction, see 20 U.S.C. § 1087(d) ("If a student on
whose behalf a parent has received a loan described in section 428B [20 U.S.C.S. §
1078-2] dies, then the Secretary shall discharge the borrower's liability on the loan by
repaying the amount owed on the loan.").

72. See Chaker, supra, footnote 4, at p. D1. Note, however, that Congress has just voted to
change the interest rates to move away from the index-based formula somewhat: ibid.

73. The same logic taken to its extreme counsels allowing the debtor to become even
better off by pledging a pound of flesh as security. See generally William Shakespeare,
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This economic argument cannot be limited to educational loans.
All loans would follow this logic. So it may prove a difficult basis
for justifying a special rule of nondischargeability for student debt.
But it is theoretically sound if one wants to make only a certain type
of debt (here, student loans) cheaper and comparatively more
attractive than other debt (for example, consumer credit card loans).
If one relaxes the assumption of competitive credit markets,
however,74 then nondischargeability turns from a purportedly
student-friendly provision into an easy way for a creditor to
enhance his return by tinkering with the bankruptcy laws. It is
therefore not surprising that many private creditor constituencies
jockey for nondischargeability status when bankruptcy laws get
amended (which public choice scholars will remind is easier for
concentrated, focused groups to do).75 For example, when an
amendment to expand nondischargeability to for-profit student loan
lenders was first proposed (unsuccessfully) in the 1978 Code, a dis-
pleased group of non-educational creditors grumbled that "this
proposed change simply suggests that if sufficient political pressure
can be generated, a special interest group can obtain special
treatment under the bankruptcy law".76 This public choice grievance of
lobbying run amok was levied by the American Bankers Association
and Consumer Bankers Association Task Forces on Bankruptcy. That
is correct: the banker's associations complained about the ability of
private interest groups to co-opt the Bankruptcy Code.77

7. Second-Order Considerations

The foregoing discussion presented an array of plausible theoreti-
cal foundations for treating student loans as nondischargeable in

The Merchant of Venice, Act IV, Scene I (applying doctrine of contra proferentum in
collection proceedings).

74. Or if one questions the ability of the insolvency-state payoff to affect ex ante conduct
in a meaningful way. See Ronald J. Mann, "Strategy and Force in the Liquidation of
Secured Debt" (1997), 96 Mich. L. Rev. 159 at p. 242 (quoting interviewed bank offi-
cer as saying bankruptcy does not matter "one iota" to how banks initiate loans).

75. See Mancur Olson, The Rise and Decline of Nations: Economic Growth, Stagflation,
and Social Rigidities (New Haven, Yale University Press, 1982). For legal application,
see Einer R. Elhauge, "Does Interest Group Theory Justify More Intrusive Judicial
Review?" (1991), 101 Yale L.J. 31 at p. 43.

76. H.R. Rep. No. 95-595, at p. 150 (1977), reprinted in U.S.C.C.A.N. 5963, 6111,
quoted in Ben-Ishai, supra, footnote 9, at p. 239 (internal citations omitted).

77. I think it is fair to say they got the last laugh. See, e.g., 11 U.S.C. § 707(b) (2005, as
revised).
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personal bankruptcy proceedings. A brief "second-order" analysis is
also warranted regarding administration. One could accept (or
reject) any number of the prior justifications for exceptional treat-
ment of educational debt in bankruptcy but then quarrel over how
best to implement the chosen theory in drafting the law. What is
striking about the U.S. system, especially in light of the recent shift
toward the rule-based discretion-stripping of bankruptcy judges,78 is
the express grant of discretion to judges to adjudicate student-loan
dischargeability motions under § 523(a)(8). For purposes of
simplicity, student debt has been called nondischargeable in this
article. In actuality, it is conditionally dischargeable: the judge may
discharge the debt if she determines that failing to discharge it
would impose an "undue hardship" on the debtor.79 Why, one must
wonder, would Congress leave such an open-ended grant of discre-
tion for the judge to wrestle with and an undefined standard for the
courts to fill in?8" And why, if any (or all) of the justifications for
making student loans nondischargeable hold sway, would Congress
want to back-pedal by allowing a judicial "out" from nondischarge-
ability? Could it be that Congress got cold feet with its seeming
tough talk on student debtors? Could it be a legislative recognition
of the cognitive imperfections that might lead student borrowers to
overestimate their capacity to repay extensive debts? Could it
reflect a last-minute realpolitik compromise? Or could it just be an
aversion to bright-line rules in a legal system originated in equity?8"

The curiously open-ended operation of § 523(a)(8) doubtless ani-
mated Pardo and Lacey's empirical investigation into 261 reported
decisions involving undue hardship motions. Their analysis pro-
duced several findings worth mention. First, about half of the
motions were granted.82 Therefore at the outset, when considering

78. See ibid.
79. 11 U.S.C. § 528(a)(8).
80. And fill it in the courts have. The reigning "undue hardship" test is a three-pronged

one announced in Brunner v. New York Higher Educ. Servs. Corp, 832 E2d 395 (2d
Cir. 1987) (minimal standard of living, persistent state of affairs and good faith attempt
to pay).

81. It bears remembering that the undue hardship test has been around since there was a
time-lapse rule of only five years for discharging student debt. So if there were cold
feet, they started out especially cold, where even five years seemed too harsh a bar to
impose without a safety valve.

82. See Pardo and Lacey, supra, footnote 14, at p. 70 (reporting 45.5% rate of "undue
hardship" findings and 57% rate of at least some granted relief).
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the purportedly nondischargeable nature of student debt in the
United States, one must realize that a non-trivial amount of it does,
in fact, get discharged in bankruptcy.83 Second, there is disquieting
randomness in the application of the undue hardship standard,
notwithstanding the doctrinal tests various appellate courts have
propounded to try to routinize the enquiry.' When dividing the
debtors into the group whose debts were discharged vs. not dis-
charged, Pardo and Lacey were hard-pressed to find significant
demographic differences (with an exception involving work-limiting
medical conditions, which correlated positively with granting
undue hardship discharge).85 Third, a disjunct exists with respect to
evidence and analysis, with courts often denying discharge if they
determined that there was a current or future ability to repay the
loan, but not always analysing the debtor's financial situation in
coming to such conclusions.86 Finally, judges' opinions on whether
a given debtor received a financial benefit from his education
correlated with their assessments of whether that debtor had a future
ability to repay the debt (and hence would not face undue hard-
ship).87 The data gathered by Pardo and Lacey thus present a mixed
bag of conclusions regarding how § 523(a)(8) works on the ground.
On the one hand, they show judges trying to use principled criteria,
such as perceived future ability to pay. On the other hand, statistical
analysis suggests some arbitrary implementation by even well-
meaning judges. At the very least, their data should give pause with
a judicially administered, ex post-focused system, whatever its
underlying justificatory rationale.

IV. CRITIQUE AND RECOMMENDATION

Having explored the various theories under which student debt
should be treated as nondischargeable in bankruptcy, the next task
is to critique these theories and gauge how well the regime in the
United States comports with any of them.

83. This observation implicitly assumes no relevant selection bias in the cases that get to
the reported decision stage. That is, presumably there were a large number of clear los-
ers in which debtors never bothered to make motions for relief, just as there were a
large number of clear winners in which a motion was made and left unopposed (or
deemed unworthy of publication).

84. See, e.g., Brunner 832 F.2d 395; In re Long, 322 F.3d 549 (8th Cir. 2003).
85. See Pardo and Lacey, supra, footnote 14, at pp. 71, 77 and Table 8.
86. See ibid., at p. 93.
87. See ibid., at p. 96 and Table 13.
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First, with regard to the hard fraud theory, the current provisions
of § 523(a)(8) seem well designed. They expressly target student
debtors for discriminatory treatment for their presumptively fraud-
ulent behaviour. The fatal problem is that there are no compelling
empirical data to buttress the myth that students defraud creditors
any more than other debtors.88 Thus hard fraud becomes difficult to
take to heart as the theoretical foundation of the nondischargeability
rule. In fact, as mentioned earlier, the seminal General Accounting
Office study from the 1970s indicated a lower than 1% bankruptcy
rate for student debtors.89 Furthermore, as also mentioned earlier, a
special rule for student loan fraud does not even make sense; it is
redundant with the general anti-fraud injunction of § 523(a)(2), and
there has been no documented infirmity with § 523(a)(2) as a
mechanism to police fraudulently incurred debt.

But what of the "softer" fraud - the idea of exploitative oppor-
tunism, where students rack up huge educational debts only to waltz
into bankruptcy the day after graduation? Here, unlike the hard
fraud scenario, the underlying justification is more convincing,
especially when coupled with the closely related "internalization"
theory that those receiving a private benefit should maximally bear
its cost. Bankruptcy's discharge appearing as a seductive siren to a
graduate receiving a $100,000 promissory note with her diploma is
surely a more compelling concern than an undifferentiated allega-
tion that students are dishonest. Indeed, it is this example that
politicians invoke repeatedly when galvanizing support for non-
dischargeability. 9

The problem with "soft fraud" or "opportunism" is not so much
with the justification (as a theoretical matter at least - it leaves
much to be desired from an empirical perspective) as it is with its
execution. The U.S. Code approach, for example, is insupportably
overbroad. To wit, if the animating concern with opportunism is
with a "rich" (or, more precisely, "soon to be rich") debtor getting
off the hook under a false fagade of poverty, then a rationally

88. See Ben-Ishai, supra, footnote 9, at pp. 234-36. To be sure, there are no compelling
empirical data for many issues on which Congress legislates. But this was not gay
marriage. This was Congress deciding to "crack down" financially on what in all like-
lihood was a fictitious problem - even, remarkably, in the face of a General
Accounting Office finding showing a low level of student default. See infra, footnote
89.

89. See General Accounting Office Report, H.R. Rep. No. 95-595, supra, footnote 18.
90. See Ben-Ishai, supra, footnote 9, at pp. 227-28.
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tailored legal response would be one that took express account of
this earning potential and separated the rich from the poor - an
"income-contingent" model of discharge. 9' Regrettably (and regres-
sively), the U.S. Code makes no formal adjustments for income
regarding nondischargeability in bankruptcy.

This is where the comparative analysis of the Ben-Ishai study
brings helpful perspective. In contrast to the U.S. (and Canadian)
mortgage-style regimes, which treat student debt as a lump-sum
outlay that gets capitalized at graduation and then amortized over
fixed-period installment payments, countries such as Australia
and New Zealand (and recently, the United Kingdom) have
embraced an income-contingent model. Repayment of student
debt is a variable endeavor, and a repayment "tithe" is determined
by a percentage of the debtor's income.92 Under income-
contingent systems, the more a debtor earns, the more she pays
toward her government-funded student debt. Poorer debtors keep
paying too, of course, but with some far-off forgiveness sunset.93

In fact, so routinized is the process that in Australia, recoupment
is assigned to the tax collector, and relief for hardship is
sought through administrative tax hearings rather than judicial
process.9

There is much to commend these regimes as better capturing a
theory of anti-opportunism. If the true underlying motivation for
student debt nondischargeability is translation of the educational
benefit received into a higher income stream for the erstwhile stu-
dent, then surely the better path is one that is sensitive to whether
that income stream has, in fact, materialized. Indeed, consistent
with this approach, Australia subsidizes law degrees by $1,472 and
agricultural ones by $15,966, suggesting, if one assumes that
education in agriculture is not multiple times more expensive than

91. Note that the income-contingent repayment option of the William D. Ford Federal
Direct Loan Program allows debtors to discharge their debts after 25 years of payment
on an income-contingent plan indexed to the poverty level. For a discussion of the pro-
gramme, see, e.g., In re Pena, 155 F.3d 1108, 1114 (9th Cir. 1998). The programme's
official website at the U.S. Department of Education is <http://www.ed.gov/pro-
grams/wdffdl/index.html>.

92. See Ben-Ishai, supra, footnote 9, at pp. 240-43.
93. In the United Kingdom, it used to be age 65, but under recent amendments it is now

after 25 years of payment. The precise regulations are summarized in Ben-Ishai, ibid.,
at pp. 240-42.

94. See ibid., at pp. 240-41 (summarizing Australian procedures).
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education in law, that the government expects lawyers to contribute
more toward their educations than farmers.95

To be sure, an income-contingent approach is captured indirectly,
albeit poorly, in even the Canadian and American insolvency
regimes. In Canada, the waiting periods before a student debtor can
seek bankruptcy relief could be envisioned as an oblique way to
achieve the same effect. If the concern is a high-income lawyer-to-
be masquerading as a poor recent graduate, then waiting for five
years (or ten years, or seven years as Bill C-55 proposes) could be
seen as a way to smoke out the false debtors.96 After seven years, the
debtor either truly is poor (and so has not been opportunistic), or is
so taken with the deferral of his legal paycheque that he deserves
the discharge for his efforts (he has opportunistically cut off his
nose to spite his face).97

Similarly, the U.S. "undue hardship" test could also be seen as
capturing some income-contingency. Indeed, Pardo and Lacey's
study shows a strong correlation between a judge's determination of
the debtor's future ability to pay his debts (an ability that can be
likened to having an "opportunistic" level of income) and the
absence of undue hardship and hence the nondischargeability of the
debtor's loans.98 Judges use the undue hardship test to back-end
income-contingency into the American system - albeit in an
unpredictable and expensive way.

Thus the prescriptive lesson for the North Americans is that if
they are truly worried about smoking out the future doctors and
combating soft fraud in bankruptcy, a more direct and principled
(and less cumbersome and expensive) route would take a page from
the Oceanic playbook. Moreover, what should be equally clear,
from a theoretical perspective of anti-opportunism,99 is that there

95. See ibid., unpublished Appendix, supra, footnote 65 (citing Australian statistics). This
analysis assumes that lawyers for the most part make more money than farmers, a fact
on which I would bet the farm.

96. See ibid., at pp. 221-24 for a summary of the various Canadian (proposed and actual)
waiting periods.

97. This is not to disagree with Ben-Ishai's well-placed criticism of the seven-year wait-
ing period as inappropriately orienting the presumption of abuse against the debtor:
see ibid.

98. See Pardo and Lacey, supra, footnote 14, at pp. 86-87 (noting 94% correlation and
constructing model).

99. And a doctrinal one too, given Pardo and Lacey's historical analysis. See ibid., at
pp. 13-21.
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is little sense to the U.S. cases that deny the discharge of poor
former students, such as the cellist in In re Gerhardt.'0 These cases
do not accept the income-contingent approach - in fact, they reject
it outright, bemoaning that it allows the debtor to get away with
retaining a low income yet discharging his student debt.'0 This
complaint leaves one nonplussed, because it is difficult to fathom
the supposed moral hazard of having a low income when the under-
lying premise of education according a chiefly private benefit is that
it permits the student to earn a higher income stream.

Indeed, this whole line of case law, at least as seen trying to
implement an anti-opportunism theory, seems to rely upon a com-
bination of difficult-to-defend propositions. It either needs a
crabbed interpretation of education (a wholly private endeavor with
no public component whatsoever), or it must subscribe to the notion
that the private "benefit" from education is simply having enjoyed
a few years of not having an honest job, regardless of the income
one gets from it in the future.' 2 The consequence of this reasoning
is to discourage education that requires a hefty tuition load by deny-
ing the discharge if a financial "payoff' does not materialize. Most
troublingly, the reasoning in this case law is not just difficult to
square, but directly opposed, to the anti-opportunistic theory of
nondischargeability. Recall that an anti-opportunism defense of
nondischargeability was cast, in the pitch of the Australian minister,
to prevent an unfair subsidy to the rich (the educated debtors) from
the poor (the uneducated taxpayers).1 °3 Sensibly, the Australians
went to an income-contingent plan to prevent this potential evil
from happening. To withhold the discharge from cellists who make
$1,680 per month seems to abhor not a subsidy from the poor to the
rich but a subsidy from the poor to the poor. Actually, if one
assumes that the tax regime is progressive and the subsidy would be
shouldered predominately by the rich, then the purportedly objec-
tionable subsidy would be from the rich to the poor. If one is
willing to accept progressively redistributive subsidies, this seems to
be an awfully difficult sort of subsidy to begrudge. °4

100. See In re Gerhardt, 348 E3d 89 (5th Cir. 2003), summarized supra, at text accompanying
footnotes 54-56, and discussed infra at text accompanying footnotes 102-103.

101. See supra, footnote 53.
102. A final explanation for this case law is that it is just mean-spirited.
103. See Ben-Ishai, supra, footnote 9, at p. 232 (citing sources).
104. What about the bad cellist, or the cellist who could pay his bills taking a traditional

cellist's job, such as with a symphony orchestra, but instead chooses, for reasons of

10-44 C.B.L.J.
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As for the public fisc and the preservation of the federal student
loan programme through sharpening students' repayment incentives
with nondischargeability, a collection of problems arises. These
problems are quite different from this theory's foundational
assumption of bankruptcy endogeneity (that former students
"chose" to file bankruptcy to deal with their student loans as
opposed to being "compelled" to file by external circumstances)., 5

That assumption is of course required to get this theory out of the
gates, and it is a problematic one, but it has been well explored
elsewhere." 6 The decision to decline repetition of its critique should
not be seen as endorsing the assumption, but rather an attempt to
focus on arguments that have not yet been developed in the literature.

The first difficulty with the "save the student loan programme"
foundation for nondischargeability is partially logical and partially
evidentiary. When scholars fret about the solvency of the student

subjective utility, to play only poorly remunerated "avant-garde" music that involves
rubbing his cello with trout? Isn't his "undue hardship" of his own creation? Isn't he
an opportunist of a different sort? The question is an interesting one. Perhaps there
should be an objectivity component to undue hardship (i.e., consideration of what a
"reasonable cellist" would earn). That might deal with the fish-mongering musician
and yet avoid the one-child policy of Ward v. United States (In re Ward), No. 02-34594-
H4-7 (Bankr. S.D. Tex. 2004), online at <http://weberlaw.com/pdf-files/ward-vs-dept-
of-education-unpublished.pdf>, in which a student loan undue hardship motion was
denied because the economic hardship was a consequence of the debtor's subjective-
utility choice to have a third child. I suspect that a "reasonable parent" would not be
legally required to use birth control (or abortion) to discharge student loans were such
an objective test employed. Reasonable cellists cannot play trout; reasonable parents
can procreate. (I am indulging in the dramatic in likening the Ward holding to a com-
pulsory sterilization regime; the Ward judge actually fashioned creative relief that
granted partial discharge for five years until the mother could go back to work and
alleviate the financial distress, but his reluctant interpretation of his restricted discre-
tion under Gerhardt is chilling.)

105. If, by contrast to this assumption, bankruptcy is largely "exogenous", then there is
little to gain from making student loans nondischargeable. If circumstances beyond the
debtor's control leave him without money to pay back his loans, blood cannot be
drawn from a stone. See generally Till v. SCS Credit, 541 US 465, 493 (2004)
(Thomas J. concurring in the judgment) (cautioning that "bankruptcy judges are not
oracles and ... trustees cannot draw blood from a stone").

106. For a recent and persuasive treatment, see Warren and Tyagi, supra, footnote 3. For
contemporary data undermining the view that debtors strategically consider bankruptcy
laws to calibrate their debt levels from an ex ante perspective, see the report of the
U.K. Department of Trade and Industry, Over-indebtedness Monitoring Paper Q1
2006 (D"). The report (at p. 12) notes that after the Enterprise Act of 2002 - which
made personal insolvency procedures more lenient on debtors but left cognate indivi-
dual voluntary arrangement (ivA) procedures unchanged - the increase in IvAs
actually outstripped the rate of (more debtor-friendly) personal insolvencies.
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loan programme - and more specifically, the need to change the
Bankruptcy Code to save it - they often rely on the spiraling
number of student loans (both outstanding and in default) to demon-
strate a sense of urgency.'01 They also tend to read causality into this
growing number of loans in default, reasoning as follows: there are
more students taking out loans, and more aggregate dollars in
default than previously, and more loans being discharged in bank-
ruptcy, and therefore there is a problem with bankruptcy being too
attractive to students. This imperils the student loan programme's
solvency. 108

The logical problem is reading the growing number of defaulters
and the growing portfolio of loans in default as evincing an overly
lenient bankruptcy system. There may or may not be a problem
(there likely is), but the conclusion that there is a problem with the
bankruptcy system being too lenient in its treatment of student debt
and too lax in its incentives for student debtors from the simple fact
that the numbers of debts and discharges are increasing rests upon
dubious logic.' (Indeed, it reiterates the argument resonating in
general bankruptcy reform that because the total number of bank-
ruptcy filers has increased over the last two decades there is a
problem with the Bankruptcy Code being too lenient on debtors.)" °

A growing number of defaults, on its own, proves nothing about
incentives. All it proves is that more debt is being discharged.

The deeper problem with this focus on increasing total student
debt and defaulted student debt is that it is looking at the wrong

107. Even Ben-Ishai does this a bit. She catalogues a run-up in the number of students who
file for bankruptcy with student loans and the aggregate dollar amount of student loans
discharged through bankruptcy, but she does not report associated rates of tuition
increase or even macro-economic trends. See Ben-Ishai, supra, footnote 9, at pp. 229-
31. Then again, some of her data might speak for themselves. For example, she finds
that the New Zealand Auditor General reported a jump to $8.5 million in write-offs
from 542 borrowers versus $3.5 million in write-offs from 326 borrowers in just one
year (June 2003 to June 2004): see ibid. In fairness, Ben-Ishai in her discussion sug-
gests that she is simply reporting the justifications used to restrict dischargeability in
presenting these statistics, not necessarily endorsing them as a basis for intervention:
see ibid., at pp. 235-38.

108. See ibid., at pp. 229-31 and 235-38.
109. Unless the argument is the broader one of funding more generally, which is an impor-

tant question, but not a bankruptcy one. See infra, text accompanying footnote 122.
110. For example, consider the statement on the U.S. Senate Floor of Sen. Jeff Sessions that

"[i]t has been estimated that if current practices continue, one out of every seven
households will have filed for bankruptcy by the end of this decade, with many of
these losses as a result of the misuse of the law by irresponsible, high-income filers":
150 Cong. Rec. H143, H144 (daily ed. Jan. 28, 2004) (Statement of Sen. Sessions).
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numbers. By focusing on the aggregate dollar amount of dis-
charged student debt, it neglects the more important default rate of
those loans. The confusion is understandable; ceteris paribus, an
increase in the dollar amount of discharged debt usually does mean
an increase in the default rate. But all things are not equal. Tuition
has been skyrocketing at a pace well beyond inflation."' Thus even
if the bankruptcy discharge rate stayed constant per borrower, one
would expect to see an increase in both the number of debtors
defaulting on loans and the aggregate amount of defaulted debts as
more and more teenagers have to take out larger and larger loans to
attend university. Data assembled to show increases in the number
and amount of defaulted student debt on their own tell an incom-
plete story. For the "collections incentives" reasoning of saving the
student loan programme by toughening up on bankruptcy to be per-
suasive, one would have to find data of sensitivity of the default
rate to changes in bankruptcy law.

These data do not appear to be forthcoming. In fact, the General
Accounting Office in the United States reports that while the total
outstanding student loan portfolio swelled from $54 billion to
$233 billion from 1990 to 2001, the default portfolio "only"
doubled during that time (and actually fell in percentage terms) from
$11 billion (20%) to $22 billion (9%).12 Thus the data available
actually suggest that the default rate on all student loans - not just
those that go into bankruptcy as a consequence - has been steadily
falling in the United States. This has been attributed to collection
systems improvements that have taken hold over the past decade."3

These operational improvements, moreover, appear to be wholly
unrelated to the periodic tinkering with the Bankruptcy Code's
nondischargeability provisions, making the nexus between student
loan programme solvency and bankruptcy rules a tenuous one at
best."4

111. Tuition at four-year private colleges has risen from about $15,000 to $21,000 in real
dollars over the past decade: see Trends in College Pricing, supra, footnote 2.

112. See Report to the Secretary of Education, supra, footnote 1, at p. 1 and Table I.
113. See ibid., at p. 6.
114. See ibid. Figure 1 shows that the National Cohort Default Rate declined relatively

steadily throughout the 1990s - not in big drops after bankruptcy law amendments
- from 22.4% in 1990 to 5.9% in 2000. And this is simply the number of loans per
year entering repayment status that fall into default; the loans eventually finding their
way to bankruptcy discharge are necessarily fewer. The General Accounting Office
attributes this success to greater collection procedures, including, for example,
matching data collected by the Internal Revenue Service. Changes to the bankruptcy
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In fairness, one could accept all these data and conclude that
there is no epidemic of student laxity in defaulting on loans through
an overly attractive bankruptcy system, yet still have an overall
concern about the solvency of the student loan programme. In other
words, that the default rate is good does not mean it could not be
better; that students are working hard to pay their loans does not
mean they could not be working harder given the proper incentives.
(This argument still runs into the seeming insensitivity of student
default rates to changes in the bankruptcy laws, but let us accept for
the moment, arguendo, the possibility of a salutary role bankruptcy
law could play in influencing student conduct.)

The problem, if one follows this reasoning, is that the current
treatment under U.S. law then becomes irrationally lenient. The law
should not stop at nondischargeability, but proceed to deploy other
levers available within a personal insolvency regime to maximize
payments to a desired creditor (here, the student loan programme).
Carrying this thinking through to its conclusion renders inexplicable
the U.S. Code's reliance on dischargeability alone in dealing with
educational debt. There are at least two other routinely employed
bankruptcy mechanisms that could affect the treatment of student
debt (as with any debt): priority and provability.

When a creditor enjoys priority, he receives favored distribution out
of the finite assets of the debtor's estate. For example, certain family
law creditors in the United States receive both priority payout,"5 and
nondischargeability of debt, "6 thus according them maximal bank-
ruptcy protection: what the trustee gets his hands on, the creditors get
priority in, and what remains owing is not discharged. By contrast,
student debt receives nondischargeability status only, but, curiously,
no priority. The consequence of this treatment is a law that is only
partially helpful to the favored creditor and a windfall to the debtor's
other unsecured creditors, who avoid having the estate depleted by
priority claims."7

laws do not receive credit: see ibid. (The default rates of the total loan portfolio do
show some interesting trends which could, with a stretch, be linked to changes in the
bankruptcy law lagged by a few years, but this is based only on a crude eyeballing of
the numbers, requires some flexibility with defining the time lag, necessitates the
explaining-away of an outlier, and has no macro-economic data adjustment! I thus
raise this point for diehard readers only; I do not suggest it should inform the analy-
sis. If inclined, see the General Accounting Office Report's Table I at p. 7.)

115. See II U.S.C. § 507(a)(1).
116. See II U.S.C. § 523(a)(5).
117. The unsecured creditors' windfall comes at the debtor's expense. The debtor would

prefer to maximize his estate's payment of the nondischargeable debts for which he
will remain responsible after bankruptcy.
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Provability often gets forgotten in American circles, likely due to
the 1978 Code's expansive definition of "claim"."' When debts are
not provable in bankruptcy, they are wholly unaffected by the pro-
ceedings (and, necessarily, not discharged). Thus student debt, as
provable in a bankruptcy case in the United States, can theoretically
be paid down by a debtor's estate after any priority debt has been
extinguished, pro rata with other unsecured debt. By contrast,
unprovable debt does not get paid at all; excess money in the estate
goes to other unsecured creditors of the debtor. This is how the
United Kingdom now treats educational debt - not just non-
dischargeable but unprovable altogether."9 Thus dischargeability,
priority and provability all play roles in a personal insolvency
system in affecting the recovery of a favored creditor.

Considering these other bankruptcy mechanisms in light of pro-
tecting the loan programme's solvency as the justification for
nondischargeability, the suggestion tentatively made by Ben-Ishai
in reflecting on her study's findings, that student loan debts should
not be provable in bankruptcy, is unpersuasive.'2 ° Why should they
not be? The argument put forth in government reports accompany-
ing bankruptcy reforms that drop provability in the face of nondis-
chargeability is that it is "unfair" to the other unsecured creditors to
leave student loans provable but nondischargeable. 2' That just begs
the question. Why is it unfair? It is only unfair if one supposes that
the status quo of nondischargeability-but-provability allows the
favored creditor (here, the government student loan programme) to
win "too much" in bankruptcy. But if one returns to the foundation
that justifies the favored treatment - fear of the solvency of the
student loan programme - one should not care about the other
unsecured creditors, let alone worry that their treatment is unfair.
On the contrary, their sacrifice of foregone benefit will bolster the
student loan programme's solvency even further. In fact, this
"solvency protection" model logically suggests one should accord
the government priority in its education debt recovery as well. That
would help the student loan programme solvency even more.

118. See II U.S.C. § 101(5).
119. See Higher Education Act 2004 (U.K.), 2004, c. 8, s. 42, reg. 39.
120. See Ben-Ishai, supra, footnote 9, at pp. 240-42. This is actually only one of her reflec-

tions. Her principal conclusion - which is persuasive - is that nondischargeability
of student loans is not worth the candle and should be abolished altogether: see ibid.

121. See ibid. (discussing the United Kingdom and Australia).
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So perhaps, to complete this thinking, subsidized student loans
should become priority debts as well as nondischargeable ones.
This would maximize the protection accorded the public student
loan programme. In fact, maybe the undue hardship safety valve
should be abolished altogether, so as to protect the programme even
further. After all, if more repayment money can be squeezed out of
student loan debtors in bankruptcy, it will necessarily add to the
coffers of the student loan programme. There is theoretical
consistency to this analysis, to be sure. But is this a fix? (And if it
is, is it a fair one?) Consider that one way to bolster the solvency of
the Social Security programme would be to make debtors who file
for bankruptcy forfeit their Social Security benefits. It would cer-
tainly save money for the Social Security programme. Would it,
however, be a fix, given the numbers involved? Doubtful. Would it
be fair? Even more doubtful.

Returning to reality, the real problem, especially in light of the
remoteness of bankruptcy law on student loan programmes, is the
affordability of post-secondary education. In countries like Canada,
where student tuition rates are being deliberately raised so the pri-
vate-public sharing of education financing can be readjusted more
toward the private side, the increase in student debt should not come
as either a source of alarm or concern; it is an intended consequence.
By contrast, in the United States, where tuition rates have been creep-
ing upward consistently over years, the problem of student loan
defaults should be raising larger questions about the cost of higher
education and the appropriate role of government funding. That is a
more important (and more difficult) task than tinkering with the
Bankruptcy Code's discharge rules. Addressing higher education
affordability concerns by rejiggering the bankruptcy laws is throwing
a thimble of water on a conflagration. And the fire is afoot - indeed,
the decision in the United States to reduce funding to the federal
student loan programmes as part of the always unpleasant task of
budget-tightening may be fanning those flames.'

Finally, as for the extension of nondischargeability to private
loans, as the 2005 amendments to the U.S. Code do, it creates yet
another disconnect between theory and law. How is the public fisc
protected by subsidizing private lenders? To be sure, allowing
nondischargeability for loans granted by private lenders should

122. See Chaker, supra, footnote 4, at p. D1. Note that state budgets are cutting student loan
funding too. See Mark F. Smith, "Growing Expenses, Shrinking Resources: The States
and Higher Education", Academe, July-August 2004.
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theoretically lower the cost of capital for would-be students, but
there is again a poor fit with the data that suggest an already low
bankruptcy rate of student loans. 23 Absent data indicating a problem,
one runs the risk, as the banker's association warned, of just playing
favorites in the lobbying game.

V. CONCLUSION
This article has explored a handful of theoretical justifications for

treating student debt as nondischargeable in bankruptcy. It has
doubtless missed some. But in critiquing this collection of possible
theories, it suggests that the most attractive ones seem to be the
ones least reflected in many of the current bankruptcy laws, just as
the ones most recognizable in today's statutes seem grounded in
confusion and myth.

The theory that comes closest to persuasion as to why student
loans should have restricted dischargeability in bankruptcy is that of
the opportunistic debtor, "softly" defrauding the system if she walks
away from publicly subsidized debt that enables a high-income
career. Its most principled implementation in a bankruptcy system
would be through the adoption of an income-contingent model of
debt repayment, as occurs in New Zealand (and even that most likely
fights a phantom menace given the lack of hard evidence linking
students to abuse).

Unlike the overly broad U.S. approach, which lops all students
together as presumptive frauds, the income-contingent one would
separate debtors who earn more from those who earn less, progres-
sively extracting more payment from the more financially success-
ful. It would be both consistent with the most persuasive theory of
nondischargeability and undistorted by the baseless spectre of
moral hazard. In addition to being attractive theoretically, income-
contingency could also help a troubling trend. Apparently certain
"sub-prime" schools target a financially vulnerable client base by
upselling classes and educational programmes of dubious worth,
confident that they will have repayment leverage through non-dis-
chargeability in bankruptcy.'24 An income-contingent approach
might dry up this unwelcome market.

123. See General Accounting Office Report, supra, footnote 18.
124. See Pardo and Lacey, supra, footnote 14, at p. 41 (citing "fraud, waste and abuse vis-

ited upon the student loan program by some vocational and trade schools" as one
determinant for findings that more than one quarter of student loan debtors in their
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As for whether the income contingency should be rule-based and
administered by tax officials or discretion-based and administered
ex post by judges, Pardo and Lacey's study should give us pause
about how income contingency is incorporated on the back end in
American law. While the glass may be half full because income-
contingency is seemingly incorporated, it is also at least half empty,
because the implementation of the principle seems worrisomely
arbitrary and expensive. Before one leaps to the conclusion that
bright-line rules would improve upon vague standards, as many,
such as Ben-Ishai, want to do,'25 consider what some perceive to be
the unsatisfactory imposition of straightjackets on judges under the
2005 consumer bankruptcy amendments in the United States. 126

The Ben-Ishai study makes a broad conclusion about the conver-
gence of legal systems toward more unified bankruptcy treatment of
educational debt. This is only partially correct. One must equally
remember how fundamentally different the conception of higher
education may be in the United States from Canada. The private
benefit of education is the starting point for discussion in American
bankruptcy opinions and often the ending point. By contrast, the
Canadian history of having every university subsidized by the
government and tuition set like utility rates may well have led to
deep-seated differences in approach that may not unravel so quick-
ly. That may be the reason why Canadian law treats student debtors
much more generously than American law, such as by allowing
relief after a period of years. Or it could be different public choice
factors; for example, more of the Canadian population than the
American has obtained post-secondary education per capita, so it
could be that the proportionate political constituency of erstwhile
university students is stronger. 27 Whatever the reason, while there
may be convergence in some areas, the two systems are likely fur-
ther apart than commentators such as Ben-Ishai suggest (or worry).

What remains distressingly clear, however, is that both systems
are still struggling to design a coherent treatment of student loans in

study bankrupted by higher education loans did not even earn an undergraduate
degree); see also Edelson, supra, footnote 41 (discussing Senate investigation).

125. See Ben-Ishai, supra, footnote 9.
126. See 11 U.S.C. § 707(b) (as revised, 2005).
127. See Organisation for Economic Co-operation and Development, Education at a

Glance 2005: OECO Indicator 2005 (Chart A1.3: Population that has attained tertiary
education (2003)) (Canada ranked first; United States ranked eighth, between Belgium
and Ireland), online at <http://www.oecd.org/document/ll1/0,2340,en-2649-37455-
35321099 1_1 1 37455,00.html>.
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personal insolvency built upon theory and data rather than stereo-
type and speculation. While the United States seems to be moving
in the wrong direction (and chose to ignore the recommendation of
the National Bankruptcy Review Commission), Canada is at least
talking of change and moving in the right one. This indeed seems to
be not just a divergence, but a welcome one. Perhaps this article's
attempt to put together the various theories of nondischargeability
and sort the good from the bad will help those truly interested in
principled legal reform.


