

















if any, should apply when the police are
qucstioning someone not in custody, e.g.,
interviewing a person in his own home
with other family members present. He told
Congress it should “feel free to state a
policy and lay down appropriate rules
regarding the admission of evidence” in
these situations. These were “the important
areas” Judge Lumbard was talking about in
the portion of his testimony quoted by the
Judiciary Committee (areas for which the
Miranda opinion had not provided definite
answers) when he testified he thought it
‘most important that the Congress should
take some action in the important areas I
have discussed.”

If there were any doubts about what
Judge Lumbard meant in the testimony
quoted by the Committee Report, he
resolved them later when responding to a
question from Senator Hugh Scott:

“No; I don't think [the language
encouraging the Congress to establish other
procedures which are equally effective in
apprising suspects of their rights] permits
you te do that [overturn Miranda without
invoking the constitutional amendment
process|, but there certainly is a wide area
which obviously the Court had not covered
m its opinion in the Miranda cases, not only
the matter of questioning before a person is
m custody, but then the manner in which
the defendant or suspect is handled while
he is in custody, the way in which the
warning is given, the record that is made,
the presence of other people . . . these are
obviously the next questions that are going
to be raised in contested cases.

‘I think that this whole area is open to
the Congress and . . . it would be most
helpful and most important that Congress
should attempt to deal with these areas, and
lay down the rules and the standards so far
as federal cases are concerned.”

The Judiciary Committee report was
lso less than honest in its treatment of the
testimony of another federal judge who
dppeared at the subcommittee hearings:

Judge Alexander Holtzoff, a federal district
judge for the District of Columbia. The
committee assured the full Senate that
Judge Holtzoff “sees no constitutional bar to
congressional abrogation of the Mallory
rule,” quoting from his testimony. But when
it discussed Congress’ freedom to enact
legislation overturning Escobedo and
Miranda, the committee omitted any
reference to Judge Holtzoff’s testimony, no
doubt because this time he told the
subcommittee that there was a
constitutional bar to congressional action:

“Of course, the Escobedo and the
Miranda cases are in a different class [than
Mallory] in one important respect. They are
based on the Constitution. They hold that
the Constitution requires these warnings.
Therefore, it would take a constitutional
amendment, unless the Supreme Court
overrules itself, whereas, the Mallory rule
being purely a procedural rule, can be
changed by legislation.”

Those asked to testify at the Senate
subcommittee hearings on the Crime Bill
were those whose testimony was expected
to advance the cause of the subcommittee’s
chairman, Senator John McClellan. As the
Senate Judiciary Committee Reports
treatment of testimony of Judges Holtzoff
and Lumbard well illustrates, on those rare
occasions when a witness said something
that disappointed Senator McClellan,
that testimony was misrepresented
or simply ignored.

The legislative history of § 3501 makes
it hard to take seriously any argument that
courts should defer to Congress’ superior
fact-finding capacity. On this occasion at
least, the much vaunted superior fact-
finding capacity of Congress was little in
evidence. The legislative history of § 3501
also greatly impairs, if it does not destroy,
other arguments that proponents of the
provision have made — that § 3501 takes
into account the Miranda warnings or
recognizes the central holding of Miranda or
represents a “blend” of the old voluntariness
test and the new Miranda decision. The last
thing congressional proponents of § 3501
wanted to do was to pay respect to
Miranda. They were determined to bury
Miranda, not to recognize fit.
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