










called the 'law enforcement lobby"' Senator 
McClellan himself noted (with evident 
pride) that the record of his subcommittee 
hearings "contains letters from 122 chiefs of 
police in 37 states." 

When Senator Joseph Tydings, who led 
the opposition to Title I1 in the Senate, 
charged that not a single constitutional law 
professor or criminal law professor had 
been gven an opportunity to testify before 
Senator McClellan's subcommittee on the 
wisdom or constitutionality of this 
proposal, McClellan did not deny it. He 
responded simply that every member of the 
Senate had been invited to testify and that a 
person from Tydings' own state has also 
testified (the president of the Maryland 
District Attorneys Association). 

The conspicuous absence of any law 
professors at the subcommittee hearings 
(or any defense lawyers or public defenders 
for that matter) could hardly be attributed 
to a lack of interest by those in academia. 
When asked by Senator Tydings to state 
their views on the desirability of § 3501 
and other anti-Court provisions and on the 
power of Congress to enact them, 212 law 
professors (including 24 law school deans) 
from 43 law schools had responded. Most 
attacked the constitutionality of the 
anti-Miranda provision; not a single one 
defended it. 

Almost all of the law enforcement 
officials who appeared before the Senate 
subcommittee talked about both the need 
for and the constitutionality of Title IT, thus 
telling McClellan, Enfin, and their allies 
what they wanted, and expected, to hear. 
But the testimony of the most eminent 
witness to appear before the subcommittee, 
J. Edward Lumbard, chief judge of the U.S. 
Court of Appeals for the Second Circuit and 
chairman of the ABA special Committee on 
Minimum Standards for Criminal Justice, 
probably surprised and disappointed 
proponents of Title 11. 

A year earlier, Judge Lumbard had 
voiced his unhappiness with the approach 
the Supreme Court had taken in Escobedo. 
And during his appearance before the 
subcommittee he made it clear he was not 
enamored of Miranda. At one point he 
agreed that the self-incrimination clause 
would seem to have no bearing whatever 
on the admissibility of a confession that 

satisfied the traditional pre-Miranda 
voluntariness test (calling this his "o\m 
personal view"). At another point, he agreed 
that there is "no better evidence" of a 
person's guilt that his own voluntary 
confession. Nevertheless, Judge Lumbard 
balked at overturning Miranda by 
legslation. 

He told the subcommittee that if 
Congress were unhappy with Mi randa 
because it unduly hampered police efforts 
to apprehend criminals "the only way to 
correct the situation would be by 
amendment to the Constitution . . . we 
must apply the Constitution and the law as 
the Supreme Court has interpreted them." 
When asked specifically whether the much- 
quoted language in Miranda "encourag[ing] 
Congress and the States to consider their 
laudable search for increasingly effective 
ways of protecting the rights of the 
individual while promoting efficient 
enforcement of our law" "opens the door 
for legslation [such as Title TI] which 
would pennit our avoiding the 
constitutional amendment process," Judge 
Lumbard answered, "No; I don't think it 
permits you to do that." He added that 
Congress could not enact legslation that 
failed to do everything the Court said had 
to be done "[u]nless you can find some 
suitable substitute for the requirements laid 
down by the Supreme Court." 

At this point, Senator McClellan made it 
plain that he was only interested in 
abolishing Miranda, not in finding a 
"suitable substitute" for it. He also left litile 
doubt that he was well aware that 
abolishing Miranda by legslation would be 
a risky venture. Consider the following 
exchange: 

Senator McClellan: ". . . If they [a 
majority of the justices] base the Miranda 
decision strictly on constitutional issues, I 
don't understand how you could write a 
statute that did not do everything the Court 
has said must be done. And if you do that, 
you destroy everything that you seek to 
attain anyhow." 

Judge Lumbard: "Unless you can find 
some suitable substitute for the 
requirements laid down by the Supreme 
Court. . . ." 

Senator McClellan: "They [a majority nf 

the justices] wouldn't accept it as suitahlc 
unless it accomplished the destruction t t ln t  
their decision does. They say it is based on 
the Constitution. I don't know how you cnn 
do it. They say you have got to do these 
things. Well, how can you do less if the 
Constitution requires that this be donel" 

In the Senate Committee on the 
Judiciary's report recommending that 
Title I1 be enacted into law, the commillec 
maintained that "[tlhe Supreme Court ilscif 
suggests" that Congress is free to overturn 
Miranda by statute and that Congress 
should accept this invitation because it "is 
better able to cope with the problem of 
confessions than is the Court." With one 
esception, the committee relied only on law 
enforcement officials and several U.S. 
senators who had testified before the 
subcommittee. The one exception was 
Judge Lumbard, even though, as we have 
seen, he appeared to have said just the 
opposite of what the committee wished to 
hear. How did this remarkable turn of 
events come about? 

The Judiciary Committee report took 
Judge Lumbard's testimony out of contest. 
The report quotes the judge as follows: 

"In my opinion, it is most important the 
Congress should take some action in the 
important areas I have discussed. The 
legslative process permits a wide variety of 
views to be screened and testimony can be 
taken from those who know the facts and 
those who bear the responsibility for law 
enforcement. 

"The legslative process is far better 
calculated to set standards and rules by 
statute than is the process of announcins 
principles through court decisions in 
particular cases where the facts are limited. 
The legislative process is better adapted to 
seeing the situation in all its aspects and 
establishing a system and rules which can 
govern a multitude of different cases." 

This testimony sounds as if Judge 
Lumbard was cheering on the Congress in 
its efforts to abolish Miranda by legslation, 
but only because the Judiciary Committee 
omitted both what the judge had told thc 
subcommittee earlier and what he was to 
tell it later. Judge Lumbard had pointed out 
earlier that the Miranda Court had not dcdt 
urlth certain situations, such as what rulci, 
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:~n): should apply when the police are 
q~~c'tinning someone not in custody, e.g., 
Inr,-r\iewing a person in his own home 
\\7111 other family members present. He told 
Congress it should "feel free to state a 
policy and lay down appropriate rules 
rt-R:irding the admission of evidence" in 
thcic situations. These were "the important 
arcas" Judge Lumbard was talking about in 
tllc portion of his testimony quoted by the 
Judiciary Committee (areas for which the 
h,liranda opinion had not provided definite 
snswers) when he testified he thought it 
uniost important that the Congress should 
take some action in the important areas I 
have discussed. " 

If there were any doubts about what 
Judge Lumbard meant in the testimony 
quoted by the Committee Report, he 
resolved them later when responding to a 
question from Senator Hugh Scott: 

"No; I don't think [the language 
encouragng the Congress to establish other 
procedures which are equally effective in 
app"ing suspects of their rights] permits 
you tc do that [overturn Miranda without 
invoking the constitutional amendment 
process], but there certainly is a wide area 
which obviously the Court had not covered 
in its opinion in the Miranda cases, not only 
the matter of questioning before a person is 
in custody, but then the manner in which 
the defendant or suspect is handled while 
he is in custody, the way in which the 
wrning is gven, the record that is made, 
the presence of other people . . . these are 
oh~iously the nest questions that are going 
to be raised in contested cases. 

"I think that this whole area is open to 
the Congress and . . . it would be most 
helpful and most important that Congress 
should attempt to deal with these areas, and 
lay down the rules and the standards so far 
as federal cases are concerned." 

The Judiciary Committee report was 
also less than honest in its treatment of the 
testimony of another federal judge who 
appeared at the subcommittee hearings: 

Judge Alexander Holtzoff, a federal district 
judge for the District of Columbia. The 
committee assured the full Senate that 
Judge Holtzoff "sees no constitutional bar to 
congressional abrogation of the Mallory 
rule," quoting from his testimony. But when 
it discussed Congress' freedom to enact 
legslation overturning Escobedo and 
Miranda, the committee omitted any 
reference to Judge Holtzoff's testimony, no 
doubt because this time he told the 
subcommittee that there was a 
constitutional bar to congressional action: 

"Of course, the Escobedo and the 
Miranda cases are in a different class [than 
Malloly] in one important respect. They are 
based on the Constitution. They hold that 
the Constitution requires these warnings. 
Therefore, it would take a constitutional 
amendment, unless the Supreme Court 
overmles itself, whereas, the h4a l lo~  rule 
being purely a procedural rule, can be 
changed by legslation." 

Those asked to testik at the Senate 
subcommittee hearings on the Crime Bill 
were those whose testimony was espected 
to advance the cause of the subcommittee's 
chairman, Senator John McClellan. As the 
Senate Judiciary Committee Report's 
treatment of testimony of Judges Holtzoff 
and Lumbard well illustrates, on those rare 
occasions when a witness said something 
that disappointed Senator h4cClellan, 
that testimony was misrepresented 
or simply ignored. 

The legslative history of 5 3501 makes 
it hard to take seriously any argument that 
courts should defer to Congress' superior 
fact-finding capacity On this occasion at 
least, the much vaunted superior fact- 
finding capacity of Congress was little in 
evidence. The le@slative history of 5 3501 
also greatly impairs, if it does not destroy, 
other arguments that proponents of the 
provision have made - that 5 3501 takes 
into account the Miranda warnings or 
recognizes the central holding of Mil-anda or 
represents a "blend" of the old \roluntariness 
test and the new Miranda decision. The last 
thing congressional proponents of 5 3501 
wanted to do was to pay respect to 
Miranda. They were determined to bur)? 
Mil-an&, not to recognize it. 
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