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’ 2. NON-JOINDER AND MIS-JOINDER OF PARTIES.

“No action at law or in equity shall be defeated by the non-joinder
- or mis-joinder of parties. New parties may be added and parties mis-
jéined may be dropped, by order of the court, at any stage of the
case, as the ends of justice may require.”** This provision was taken
from the New Jersey practice act of 1912.% Up to the present time
" no decisions have been published in New Jersey construing this pro-
vision, but inasmuch as New Jersey took the provision in substance °
from Order 16, rule 11, of the English Supreme Court Rules, the
decisions in England as to the meaning and scope of those portions
of the rule which correspond to the New Jersey and Michigan stat-
utes would be authoritative adjudications.

The Judicature Act cannot be taken as intending any change in
rights or liabilities. Thus in Kendall v. Hamilton,?? Lord CAIRNS in
delivering the opinion of the House of Lords, said: “Although the
form of objecting, by means of a plea in abatement, to the non-
joinder of a defendant who ought to be included in the action, is
abolished, yet I conceive that the application to have the person so
omitted included as a defendant ought to be granted or refused, on-
the same principles on which a plea in abatement would have suc-
ceeded or failed.” :

So in Wilson & Sons v. Steamship Co., the Court of Appeal, per
Lord ESHER, said that “it was not intended by the Judicature Act
to alter people’s substantive rights. A larger power was given to the
court by the new procedure as to joinder of parties; but that pro-
ceduré ought, as it seems to me, to be administered with regard to
the principles of the old law on the stibject.”

Accordingly, wherever a plea in abatement or a demurrer would
have beenproper underthe old law on the ground of defect of parties
defendant, a motion by defendants to.dismiss unless the additional
parties be brought in will be proper, or the plaintiff might of course
make a motion for leave to amend by adding other defendants. And
the same reasoning would apply to non-joinder of plaintiffs. In case-
of new plaintiffs being brought in pursuant to an order of the court,
there would seem to be no insuperable objection to employing the
equity rule in all cases and making a necessary party plaintiff a de- -
fendant if he refused to join voluntarily as a plaintiff. The broad

24 Colo. zo.

0 Judicature Act, Chap. XII, Sec. 13.
31 Sec. 9.

3t {18791 4 App. Cas. 504, 516.

= [1893] 1 Q. B. 422, 427.

3 [1898] 2 Q. B. 330.
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power conferred on the court to order in new parties in both law
and equity actions would doubtless suffice to warrant such a pro-
ceeding. In Cullen v. Knowles,* the Queen’s Bench Division ordered
a joint promisee who refused to join as plaintiff, to be brought in
as a defendant, and declared that the judgment could easily be ad-
justed to meet such a separation of plaintiffs. The New .Jersey
Practice Act, which concerns itself only with law actions, expressly
authorizes one who should join as plaintiff to be made a defendant
in the first instance if he refuses to join.** If compulsory joinder of
missing plaintiffs were to be deemed proper under the Judicature
Act, some form of process would be necessary in addition to the
amendment of the declaration, just as in the case of the compulsory
bringing in of ordinary defendants. In either case an amendment
of the summons or rule to plead and service of the same would
be necessary,®® or the practice prescribed by old Circuit Court rule
No. 6, now repealed, might be followed, a new writ being issued in
the nature of a summons directed to the new parties sought to be
added as defendants. So far as bringing in new parties goes, the
new Act seems to add little to the old practice respecting new parties
defendant, except to make the method more direct, but in respect to
bringing in new pdrties plaintiff the new Act .marks a substantial
advance, for our court had always refused to permit amendments
adding new plaintiffs.>

- As for getting rid of superfluous parties, plaintiffs have long had
. the privilege of voluntarily dismissing as to any of the defendants
upon payment of costs as to them, and thereupon amending their
declarations accordingly.’® But the same privilege has not been ac-
corded in respect to dropping superfluous plaintiffs. It would seem
as though so utterly technical and easily obviated a defect as mis-
joinder of plaintiffs would have been deemed amendable under our
liberal statute of amendments which authorized the court “to amend.
any process, pleading, or proceeding * * * either in form or sub-
stance, * * * for the furtherance of justice, * * * at any time be-
fore judgment rendered therein,”® but the construction given to
this statute has not permitted such amendment, but on the contrary
our Supreme Court has held that “it is well settled that a misjoinder
of plaintiffs is fatal.”*® So that the new Act will effectually destroy
this useless and senseless rule of the common law.

8 Practice Act, 1012, § 5.

2 Follower v. Laughlin, 12 Abb. Pr. (N. Y.) 10s.
3 Wood v. Insurance Co., 96 Mich. 437.

38 Old Circuit Court Rule 27, b.

83 How. St. (znd Ed.) § 12069.

49 Rogers v. Raynor, 102 Mich. 473.
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3. JOINDER OF PARTIES SEVERALLY LIABLE.

Under an old statute it has long been competent in this state to
join as defendants any or all parties severally liable upon the same
negotiable instrument,** and judgment might be rendered for or
against any of the parties so joined.** This is a very common form
of statute, found substantially in the great majority of the states
which have adopted the code®® But the Judicature Act has supersed-
ed it, and in its place has provided that “It shall be lawful for any
plaintiff to include in one action as defendants, all or any of the
parties who may be severally or jointly and severally liable, and to
proceed to judgment and execution according to the liability of the
parties.”** ‘This is substantially the language employed in the Eng-
lish practice, except that our Act does not permit the joinder of
parties alleged to be liable in the alternative.*®

It broadens the former practice in several respects. In the first
place the joinder is no longer confined to persons liable on bills of
exchange or promissory notes. Nor is it even necessary that they
be liable on the same instrument, whatever its character may be,
as is so common in American statutes.® Several and joint and
several promisors on any sort of an obligation, written or oral, come
within the terms of the statute.

In terms the statute goes even farther than this. It does not confine
the cases to which it applies to those arising on contract, but is broad
enough to include all kinds of several or joint and several liabilities,
one variety of which would be several liabilities of tort-feasors. The
question arises, therefore, whether several tort-feasors can be joined
under this statute and a judgment be recovered against such of them
as are proved to be liable. But it would seem quite clear that unless
radical changes are made in the rules as to joinder of causes of
action, the several liabilities of several wrongdoers cannot be deter-
mined in a single action, because if the liability is several and not
joint it must be a case where there is no community or co-operation
in the wrongdoing, in which case there would be as many distinct
and separate torts as there are parties who are severally under liabil-
ity. When a number of parties, each acting separately, pollute a
stream, they are severally and not jointly liable for the wrongful

“ How. St. (2nd Ed.) § 12703.
43 How. St. (2nd Ed. § 12707.

% See 15 Encyc. Pl. & Pr. 741.
4 Chap. 12, Sec. 13.

. Order XVI, rule 4.

48 15 Encyc. Pl & Pr. 741.
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acts.*” But to join them all in a single action would be not only a
joinder of parties severally liable but a joinder of different causes
of action, each one against a different defendant. Such a result
could not have been contemplated by the statute now under discus-
sion, for it purports to refer to the joinder of parties only. Even if
a joint cause of action in tort is alleged against a number of de-
fendants—and such a tort would of course in its nature be joint and
several—if the proof should fail to establish the joint character of
the tort there would at most appear to have been a number of
separate torts committed by the several parties defendant, and if
judgments were to be rendered against each in such a case, they
would be separate judgments on distinct and different causes of ac-
tion and not judgments establishing several liabilities on the same
cause of action. Whether as a question of joinder of causes of action
such a proceeding might be convenient and desirable is another
‘matter, and its propriety would involve the sections of the Judica-
ture Act covering joinder of actions. .

4. INTERVENTION.

Intervention is a proceeding native to the civil law and familiar
to the ecclesiastical and admiralty Jaw, but not known in the early
-equity practice nor found among common law remedies. Pormizr
defines it as “an act by which third person demands to be received
as a party in a case formed between other parties, either to join
with the plaintiff and demand the same thing he does or something
connected with\it, or to join with the defendant and oppose with
him the demand of the plaintiff which he is interested in defeat-
ing.”*® CHITTY says that “in some courts a third person, not origin-
ally a party to the suit or proceeding, but claiming an interest in the
subject matter, may, in order the better to protect such interest, in-
terpose his claim, which is a proceeding termed in the Ecclesiastical
‘Courts intervention. * * * Intervention is unknown ir our Courts
of Law and Equity, but is admitted in the practice of the
Ecclesiastical Courts.”* In modern equity practice, however, it has
become common. Thus, in Marsh v. Green,® the Supreme Court
of Illinois said that “any person feeling that he has an interest in the

47 Cooley on Torts (3rd Ed.) 230.
S Oeuvres Complétes, Traité de la Procédure Civile, pt. 1, ch. 2, sec. 7, § 3.
The term does not appear in the Corpus Legum of Haenel, which would indicate
that the proceeding was developed subsequent to Justinian’s time. .
4 2 General Practice (1st Am. Ed.) 492. See The Oregon, 435 Fed. 62, 76, for its
use in admiralty.
© 79 T, 38s.
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litigation may apply to the court, and be permitted to intervene and
become a party, and have his rights passed upon on the hearing.”
But in common law actions, where no statute creates such a right,
no intervention has ever been permitted.”

The Judicature Act has given us a very b broad statute on interven-
t1on, which provides, lh_g.fm _I,rgn action eltm_f’{;v, or_in_equity,
anyone e claiming an interest inthe 11t103tlo\rlvr§§v at_ t any. time, be
perm1tted | to_asserf his right by intervention, but the infervention
$Rallbe in subordination to, and in recognition of, the propriety of
the main proceedmg 82

This provision is fully as broad as the statutes of Louisiana,”
Towa,’* California, % and a half dozen other states which have fol-
_ lowed their lead, and should receive the same liberal inferpretation

Wthh the courts, of those states have ‘almost umze_rsilly g1ven Ina

as ours, the plamtlﬁ stued on two promissory notes in which he was
named as payee. A third party filed a petition in intervention alleg-
ing that he was the real and beneficial owner of the notes, and that
the plaintiff had no interest in them except the legal title. At com-
mon law two actions would have been necessary, for the plaintiff as
the holder of the legal title would have been clearly entitled to re-
cover, and the third party would then have had to sue him for money
had and received.” But the court, speaking through a very eminent
lawyer and judge, John F. DiLLoN, held that the desxgn of the statute
was to prevent a multiplicity of actions, and since the third party
was. beneficially entitled to the avails of the suit it was proper for-
him to intervene and obtain a judgment for that which he was ulti-
mately entitled to get.

The statute does not specify what interest or how great an interest
is nec_essary to 1 permlt an intervention. Any interest is sufﬁuenﬁ and )
terest i 1n some other way is not materlal Accordingly, where an ac-
fion was brought by an alleged owner of a tract of land condemned
for public use to recover the award, third persons who claimed an
interest in the land were permitted to intervene. The court said:
“If the whole of the award should be paid over to the plaintiff, and

51 See Rocca v. Thompson, 223 U. S. 317, for an interesting discussion of intervention.
52 Chapter XII, Sec. 11.

8 Garland’s Rev. Code of Prac. §§ 389-394.

“ Code, 1897, §§ 3594-3596.

53 Code Civ. Pro., § 387.

% Taylor v. Adair, 22 Ia. 279.

¢ Coffey v. Greenfield, 55 Calif. 382. . -
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the fact should be that she was not entitled to the whole of it, but
that the intervenors were severely entitled to a part of it, they could
maintain actions against her to recover their shares. The fact that
they might, at their election have a remedy against the city would
not deprive them of this right of action. If this is so, why may not
they intervene in this action, in order to have the award apportioned,
and to recover their share? Why should they have to wait until the
money was paid over to the plaintiff, and then sue her?”%

In a recent California case®™ the Supreme Court held that where
property was attached as belonging to the defendant, a third person
who claimed to own it might properly intervene in the action. Stock-
holders have been permitted to intervene to defend an action upon a
note fraudulently executed by the officers of the company, when
the company refused to defend.®® A subsequent attaching creditor
who has levied on property already levied upon in a prior action, may
intervene to defeat the lien of the prior levy.* The purpose in all
these cases is to simplify litigation and so far as possible dispose of
an entire controversy and the rights involved in it or affected by it
in a single action. But the intervenor’s interest must be a legal or
equltable one, and not a mere moral or sentimental inter-
est for or against the record parties. The character of the interest
which the intervenor must possess is well summarized by Mr.
Porrroy in his work on Code Remedies as follows: ‘“The inter-
venor’s interest must be such that if the original action had never
been commenced, and he had first brought it as the sole plaintiff, he
would have been entitled to recover in his own name to the extent
at least of a part of the relief sought; or if the action had first been
brought against him as the defendant he woufd Have” been able to
defeat the recovery in part at least Sez T ‘

-
§. CONSTRUCTIION OF ACT.

The second section of the JTudicature Act declares that the entire
Act is remedial in character and as such shall be liberally construed
to effectuate its intents and purposes. This section should have
an important bearing upon the construction to be given and the
scope to be accorded to the foregoing provisions relative to parties,
for it at once frees the court from the shackles of the old rule that

5 Smith v. City of St. Paul, 65 Minn. 295.

% Dennis v. Kolm, 131 Calif. o1.

@ Majors v. Taussig, zo Colo. 44. And see also State v. Holmes, 60 Neb. 39; Fitz-
svater v. Bank, 62 Kan. 163.

@ McEldowney v. Madden, :24 Calif. 108.

€ 4th Ed., § 324.
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proceedings in derogation of the common law are to be strictly con-

! strued. It will therefore rest largely with the court to determine
how far the new provisions are to be carried as remedial instru-
ments. The experience of every procedural reform demonstrates
the controlling influence of the court, for no statute can be so clear-
ly worded that its scope and meaning is not largely dependent upom
the sympathetic, indifferent or hostile attitude of the judiciary. With
a Supreme Court already committed by a long and distinguished
history to the doctrine that the best test of procedure is its efficiency
and convenience rather than its historical regularity, the Judicature
Act may well be expected to mark a new epoch in the administra-
tion of the law in Michigan.. - -

¢ oo === 7. (To be Continued}

o ' EpsoN R. SUNDERLAND.
The Law School, University of Michigan.
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The Judicature Act, re-enacting a long-standing statute of. the

/
IV. PrLrADINGS. é W O( /(;7

State, makes it the duty of the Supreme Court to enact general
rules of practice for the Circuit Courts with a view to the attain-
ment of the following improvements:

“2. The abolishing of all fictions and unnecessary process and l

proceedings.” .

“3. ‘The simplifying and abbreviating of the pleadings and pro-
ceedings.” L.

“6. The remedying of such abuses and imperfections as may be
found to exist in the practice.”

“zy. 'The abolishing of all unnecessary forms and technicalities
in pleading and practice.” . :

But lest the Supreme Court should misconceive its duty in the
premises, the Act went further and made two radical provisions
respecting pleading, one providing a new test for the sufficiency of
declarations? and the other abolishing demurrers and dilatory pleas.®
‘The Supreme Court, however, took prompt measures to revise and
reform the current rules of pleading, and a complete revision of
the Circuit Court Rules, prepared and proposed by a Committee of
the State Bar Association, was approved and adopted by the Court
as a.necessary supplement to the reforms made by the Judicature
Act. So that in dealing with the Act it is quite essential to treat the

new Rules as an integral part of it, and in the following discussion.

‘the Statute and Court Rules will be considered together.

- I. THE DECLARATION.

By statute, while the old forms of declarations are permissible,
it is declared that “no declaration shall be deemed insufficient which
shall contain such information as shall reasonably inform the de-
fendant of the nature of the case he is called upon to defend.”

Pleadings have always served a double function, namely, raising
issues and giving notice, but the former has usually overshadowed
the latter. It was never a valid objection-to a pleading that it did
not give sufficient notice, but it was always a fatal defect if it

1 Judicature Act, Ch. I, § 14.
‘2 Ch. XIV, § 2.

3Ch. XIV, § 4.

4 Chap. X1V, § 2.
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. - - . \
failed to raise an issue. Of course if it raised an issue it usually
gave enough notice, and yet the resort to bills of particulars shows
how frequently this was not true. The two functions are really
different. “Pleadings,” says the Supreme Court of Delaware, “are
designed not only to put in issue single points, but to apprise the
parties of what they are to come prepared to try.”s

This distinction between the notice-giving and the issue-raising
functions of pleadings has been developed in a very interesting
way in Michigan. When the defendant has wished to present an
affirmative defense he has not pleaded in confession and avoidance
as at common law or as is done under the Code, but he has pleaded
the general issue and set up a notice of special defense under it.
The riotice does not raise an issue in the strict sense, but merely
gives notice. Even when the trial of the case includes a trial of
- the matters involved in the general issue as well as of those in-"
volved irt the notice, at least a portion of the trial is not based upon
an issue at all. And when the defendant waives the benefit of -
the general issue and demands the right to open and close, the
general issue substantially disappears and the entire trial goes
forward without any issue at all on the pleadings.

This might be claimed to really involve only a statutory form of
issue, on the theory that the allegations in the notice serve the
same purpose as those in a plea of confession and avoidance, and
the statute is merely to be taken as dispensing with a denial of them.
Such statutory issues are common under the Codes. But this
explanation is not sound, for the reason that the test of the suffi-
ciency of the notice is not the same as that for a plea in confessiomnr
and avoidance or an affirmative defense under the Code. Tech~
nical niceties of legal form have no place there, and allegations
in the notice cannot be objected to on the ground that they are
so far mere conclusions or matters of evidence that a denial of
them would not raise an issue. The sole test of the sufficiency of
the notice is its capacity to give information. ‘““The accuracy re-
quired in special pleading has never been applied to a notice of
‘special defense, and to so hold would defeat the very object in view
in thus simplifying the rules of pleading. It is sufficient if such
a notice fairly apprises the plaintiff of the defense that will be
set up.”’® .

For many years our practice has thus demonstrated the feasibility
of basing litigation upon- pleadings which are drawn solely to
give notice. 1f this rule can be applied to defenses it can of course

5 Reading’s Heirs v. State (1833) 1 Harr. 216. -
¢ Farmers' Mutual Fire Ins. Co. v. Crampton, (1880) 43 Mich. 421,
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be applied to declarations, for the theory of allegations is identical
for all the pleadings in the case. If defendants can be permitted
to employ pleadings against which only the objection of surprise at
the trial can be successfully made, there is no reason why plaintiffs
cannot be allowed to do the same. The rule as to notices of special
defenses has worked admirably, and no lawyer would favor its re-
peal. Then why not make it general, and apply it to the pleadings
of both partles?

This is just what the Judicature Act has expressly done. “No
declaration shall ‘be deemed insufficient which shall contain such
information as shall reasonably inform the defendant of the nature
of the case he is called upon to defend.” Such is the language of
- the Act. It is substantially the same language that has long been
applied by our Court to notices of special defenses. Our practice
has thus become symmetrical and uniform, "and the function of
all pleadings has become primarily that of giving notice. The pur-
pose of pleading has ceased to be the exemplification of the subtilties
of pleader’s logic and has become the intelligible disclosure of the
real nature of the respective claims of the parties.

If this sensible and reasonable test is to be substituted for the
old test of the common law, the old forms of declaration ought to
give place to others more in harmony with the new standard of
sufficiency. The cumbersome, discursive, redundant and in-
volved precedents which our local practice books have scrupulously
preserved for professional use, and which conservative lawyers
could hardly refuse to follow, ought to be supplanted by other more
modern, direct and business—like forms which disclose on their face
a greater regard for efficiency than for conventionality. These
the New Circuit Court Rules have given us. For the first time
the Supreme Court has officially approved a set of pleading forms,
and has offered them to the profession as models to be followed
They are substantially identical with the forms under which all the
litigation of Great Britain has been conducted for more than forty
years.” '

In 1912, when New Jersey abandoned the Common Law System
of pleading and adopted a new practice act better fitted to modern -
needs, a set of official pleading forms was made a part of the rules
of court, and while fewer in number and less representative than
‘those which our Supreme Court has adopted, they are, as far as they
go, exactly the same kind of forms. In Connecticut the admirable

7 See Bullen & Leake’s Precedents of Pleadings (7th Ed. 1915) where hundreds of
currently used Englishk forms almost exactly conforming to the official chhlgan forms,
may be found.
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system for many years in force has involved the use of official
pleading forms issued and approved by the Courts. And in the re-
cent report of the Board of Statutory Consolidation of New York,
prepared by some of the ablest lawyers of that State, one of the -
defects in the present system was declared to be the want of official
forms of -pleading. Under the New Circuit Court Rules Michigan:
has patterned after the best thought and practice of the time in
respect to its forms of pleadings. -
The problem of inconsistent causes of action and defenses is

expl:essly taken up in the New Rules, which declare that such

“causes of action or defenses are not objectionable, and when the
party is in doubt as to which of two or more statements of fact
is true he may in separate counts or paragraphs allege or charge
facts, although the same may be inconsistent with other counts or
paragraphs in the same pleading.”® ‘

There are two possible ways of solving the problem of incon-

sistent ‘causes of action or defenses. One is to allow alternative -
pleading of facts in the same count or defense, and the other is
to allow the inconsistent facts to be set up positively in different
counts or paragraphs. The method of using alternative allegations
is the one most in accord with modern ideas of truthfulness in alle-.
gations. Inconsistent allegations do not look frank and honest om
their face. People in their personal affairs who wish to tell the
truth do not tell inconsistent stories, each with absolute positiveness.
They say.that the facts are esther this way or that way. No other
form of expression would meet the conscientious scruples of an’
honest man. Why, then, should not the pleader do the same? Why
force him to take a position as a pleader that he would never think
of taking as a man? The only reason by which such a course could
be justified is that it is the historic method of the common law,
" and nobody is deceived by what a pleader says. It is not, however,

in accord with modern ideas for a pleader to assert what he does

not believe, and if the belief is in the alternative the allegations

should be in-the same form.

~ Alternative pleading has been authorized in some jurisdictions by

statute.® In others it has been sanctioned by the courts without a
_statute.?® The New Rules do not expressly authorize it, but there

8 Circuit Court Rules, Rule-z1, § 7. _
9 Kentucky:—See Brown v. Ill. Cent. R. R. Co., (1897) 100 Ky. 525. Missouriz—
See Otrich v. St. Louis, I. M. & S. Ry. Co. (1911), 154 Mo. App. 4z0.
10 Re Morgan (1887) 35 Ch. D. 492; Philips v. Philips (1898) 4 Q. B. D. 127; Bank
v. Feaster (1910), 87 8. C..95; Rasmussen v. McKnight (1883) 3 Utah 315; Hasberg v.
Moses (1903) 81 N. Y. App. Div. 199. -
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is a seeming discrepancy on the point in the Rules. As originally
prepared by the Committee of the Bar Association, Rule 21, Sec-
tion 7, expressly authorized alternative pleading, but the Supreme
Court changed it by substituting an authorization of inconsistent
counts or defenses. But when we turn to the authorized pleading
forms, it appears that the Supreme Court retained the alternative
form of allegations as submitted by the Bar Association Committee.
This alternative form is found in forms No. 1 and No. 31. It
would thus appear that in so wording Rule 21, Section 7, as to
authorize inconsistent counts and defenses, the Supreme Court did
not intend to prohibit or discourage a resort to alternative allega-
tions in proper cases, and for this reason it approved the forms
appropriate to that kind of pleading. The conclusion seems neces-
sary therefore that both methods are open to Michigan pleaders,
and they, may make their allegations in the alternative when in
doubt as to which of two inconsistent facts’is true, or they may
set up each version of the facts in a separate count alleged positively.

2. JOINDER OF COUNTS.

The question of the right to join counts has always been be-
fogged by historical considerations. Under the common law prac-
tice the courts took jurisdiction of cases under the authority con-
ferred by the original writ, and this writ contained a summary of the
case which the plaintiff was proposing to litigate. Obviously, since
there could be but one writ in any case, no counts could be united
in the same declaration which did not fall within the scope of
the case made by the writ. Furthermore, the common law laid
great stress upon singleness of issue, and hence it looked with dis-
trust upon any joinder of counts which did not all permit of
the same plea.

But under modern conditions in this country neither one of these
* objections to a free joinder of counts has any weight. The sole-
test of the right to join should be convenience. All procedure is
but a means to an end. It seeks to produce in the most direct and
effective way a determination of conflicting rights. Anything
which makes for convenience is generally good; anything which
results in inconvenience is generally bad. /

The joinder of counts is, in principle, nothing but consolidation of
actions. No joinder can take place which brings together counts
triable only in different courts or in different jurisdictions. This
is an absolute limitation. Further, a consolidation of actions or
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joinder of counts is usually productive of no convenience when the
different actions or counts affect different parties. But aside from
‘these two restrictions it is very difficult to lay down any deﬁmte
rule limiting joinder which will work successfully.

The New York Code of 1848, which has been followed in some
twenty-eight other states, adopted the plan of classifying actions
into about half a dozen classes, and then allowing only those to be
joined which should all fall within some one class. These classes
were arbitrary and were doubtless intended solely as an aid to
convenience in judicial administration, but they have not proved a
great success. Kansas, with its strong tendency to ignore conven-
tionality, after operating for about forty years with this provision,
abolished it a few years ago, and substituted a statute making no
limitation whatever in the right to join causes of action except
identity of parties.* And the recent Report of the Board of Sta-
tatory Consolidation of New York, in proposing an abandonment
of the old joinder statute says:— “I'his method of prescribing the
causes of action that may be joined has led to great confusion and
fo constructions almost without number. In Bliss’s New York
Annotated Code there are over eighteen pages of c1tat10ns under
Section 484 (the Joinder Statute).”

The Judicature Act has made a notable advance in our practice
regarding joinder, without falling into the errors committed by the
Codes. It provides in substance that the plaintiff may join in one
action, either at law or in equity, as many causes of action as he
may have against the defendant, but if it appear that any such causes
of action cannot be conveniently disposed of together the Court
may order separate trials.’* This is substantially the rule in Eng-
land,*® and has been adopted, though in quite different language,
.in the New Jersey Practice Act of 1912.1* Tt is also the rule adopted
by the Stupreme Court of the United States for equity cases,’® and
has been proposed as one of the new civil practice rules for New
York.® It has therefore already undergone the test of long use
in England and has commended itself strongly to Amencan legis-
latures and courts

11 Gen. St. 1909, § 5681,
12 Chap. VIII, § 1.
13 Order XVIII, Rule 1.
~  MN, J. Laws 1912, Chap. 231, § 14.
13U, S. Equity Rules, Rule 26.
18 Report of Board. of Statutory Consolidation, Rule 180.
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3. DILATORY DEFENSES.

Demurrers, pleas in abatement and pleas to the jurisdiction are
abolished. Instead of these is substituted a motion to dismiss, or
proper allegations in the answer in equity, or a notice under the
plea at law. :

The abolition of these remedies is quite striking at first sight,
but it does not make a very substantial change in the practice.
The difference between a demurrer and a motion to dismiss is
only in appearance. They serve the same purpose. Demurrers
seem to have acquired a bad reputation of late, for they have been
abolished in England’” and in New Jersey,® and in the federal
courts in equity.’® The chief objection to them is that they preduce
delay, and a more summary method of raising points of law is
«desirable. Of course the delay could be avoided by merely allow-
ing them to be set down for argument within a limited time after
being filed. But a motion is a more flexible remedy than a de-
murrer, because it can not only be directed to the face of the
-opponent’s pleading but may bring new facts into. the record by
affidavit. So that the change made in this regard, while not revo-
lutionary, is doubtless good.

But a much more important feature of the new Act is the per-
mission offered to raise points of law in the answer or notice
uinder the plea. Matters in abatement at law have long been plead-
able by way of notice under the general issue,® contrary to the
orthodox theory of the common law that a plea in bar was a
waiver of defenses in abatement. But we have never before gone
fo the point of permitting demurrers and pleas to the same matter
to be filed at the same time. But under the new Act this is
permissible, as it should be, for there was never any sound reason
for the common law rule forbidding it. The English practice, in
connection with the abolition of demurrers, provides for the rais-
ing of points of law in the same pleading in which issues of fact
-are presented, and the new New Jersey Act does the same. Some
American States which have retained the demurrer have by sta-
‘tute offered litigants the same privilege,®® which is of course a
matter not at all dependent on the abolition of demurrers. By
pleading all defenses at the same time, whether they consist of
points of law or matters of fact, much time can be saved. This is
the chief advantage to be gained.

17 Order 25.

18 Laws 1912, Chap. 231, Rules § 26.

¥ 7. S. Equity Rules, Rule z9. *

2 014 Circuit Court Rule (Law) 6.

A Utah: See State ex. rel. v. Edwards (1908) 33 Utah 243; California: See Hurley
w. Ryan (1897) 119 Cal. 71.
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4. THE GENERAL ISSUE AND NOTICES THEREUNDER.

The Judicature Act has not made any general change of first
importance in the use of the general issue and notices of special
defenses, but the New Rules have introduced a striking innovation,.
with the design of extending still further the underlying idea of
notice as the main purpose of_pleading. :

One of the worst abuses of the common law system of pleading

- was the use of general issues under which all sorts of special
defenses were admissible. The plaintiff came to court almost ab—
solutely in the dark as to what he was to be called upon to meet.
Our practice cured this evil to the extent of requiring notice of
defenses which were in their nature affirmative. ~But this only

met half the difficulty. It did not touch the further hardship im-

posed upon the plaintiff of being kept in ignorance of the nature:

of the negative defenses which the defendant would rely upon.

The whole declaration was put in issue. It would be an unusual

case where the defendant would really intend to controvert ali

the plaintiff’s allegations, but the plaintiff was nevertheless required
to assume that he might do so and to be prepared for attack

anywhere along his whole line. .

This use of an unspecified and unrestricted general denial, de-
signed and employed largely for the purpose of throwing dust in
the plaintiff’s eyes, is parallel to the use of an unspecified general
demurrer. In Michigan an enlightened conception of fair play,
far in advance of that in most other American jurisdictions, has
long condemned the use of a demurrer which did not specify in
detail the points of attack contemplated by the demurrant.** But
we never followed this up with a supplementary rule requiring
the same specification- of points of attack under a general issue.
So that although the defendant might intend to really contestonly _
one or possibly none of the plaintiff’s allegations, the plaintiff was
nevertheless obliged to carry the burden and expense of proving

- all the allegations of his declaration. ’ ]

The New Rules have remedied this glaring defect. They pro-
vide that where the defendant really intends to take issue on only
a part of the allegations in the plaintiff’s declaration, he must point
out that part, and when he does not intend to controvert any of
the plaintiff’s allegations he must say so.®* The penalty for failure
to observe these rules is the taxing against the defendant of the
plaintiff's expenses incurred in proving or preparing to prove

22 O1d Circuit Court Rule (Law) 5, (a).
22 Circuit Court Rule 23, § § 7 and 8.
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those parts of his case which the defendant has misled him into
believing were-to be contested at the trial.

These rules will do much to convince the public that litigation
is not a mere game of chance carried on by lawyers_at the expense
of their clients. They will, if enforced, limit the scope of the
-trial to the real points in controversy, and will save the public
thousands of dollars in court expenses through the saving of time
in the conduct of trials. Courts will be able to do more business,
jurors and witnesses will be less seriously burdened, and the costs
of preparing records for appeal will be materially reduced.

While the exact provisions of these rules are not found in the
practice of any other jurisdiction, similar results are obtained
in a somewhat different way to a limited extent in England and
much more completely in New Jersey.

In England it is provided that “it shall not be sufficient for a
defendant in his statement of defense to deny generally the grounds
alleged by the statement of claim or for a plaintiff in his reply to
deny generally the grounds-alleged in a defense by way of counter-
claim, but each party must deal specifically with each allegation
of fact of which he does not admit the truth, except damages.”**
But there is no penalty for making specific denials of matters which
the party does not really intend to controvert, so that this provision
alone would not be sufficient to produce a real disclosure of a
party’s position. To supplement this another rule is. found which
provides that “any party may, by notice in writing, at any time

not later than nine days before the day for which notice of trial -

has been given, call on the other party to admit, for the purposes of
the cause, matter or issue only, any specific fact or facts mentioned
in such notice. And in case of refusal or neglect to admit the
same within six days after service of such notice, or within such
further time as may be allowed by the Court or a Judge, the costs
of proving such fact or facts shall be paid by the party so neg- .
lecting or refusing, whatever the-result of the cause, matter or
issue may be, unless at the trial or hearing the Court or a Judge
certify that such refusal was reasonable.”2"

But the burden of obtaining a disclosure is under these rules
thrown on the- party not making the denials, instead of upon the
party who makes them. It is the latter who ought always to tell
what he really intends by them.

In New Jersey the practice is better, and approaches very near
to that set forth in the New Michigan Rules. The court rules

2 Order 19, Rule 17,
25 Order 32, Rule 4.
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attached to the New Practice Act in that state provide that “Alle-
.gations or denials, made without reasonable cause, and found un-
true, shall subject the party pleading the same to the payment of
-such reasonable expenses, to be taxed by the Court, as may have
been necessarily incurred by the other party, by reason of such
-untrue pleading.”®® -This, of course, goes somewhat farther than
:the Michigan Rules, for the same penalty is applied to a party
who either alleges too much or denies too much. The foregoing
-provision is also supplemented by another which requires denials
to be specific except when the defendant intends in good faith to
~controvert all the allegations, in which case they may be general.?
And the New Jersey Act also contains a provision relative to
.express admissions almost exactly like that quoted above from the
English Rules.?® It is quite clear, therefore, that the practice is
qot novel, and has been in force in much the same form as we
-have it for three or four years in -New Jersey, with nothing so
far observable to throw doubt upon its entire success.

5. REMEDY FOR UNCERTAINTY IN PLEADING.

The Judicature Act gives no remedy for a defective pleading
sexcept a motion to dismiss or a plea or answer. But it is obvious
that something corresponding to the common law: special demurrer
for uncertainty ought to be available to prevent the too frequent
«claim of surprise at the trial. This need has been met by the New
Rules; which provide that “whenever a pleading, at law or in
-equity, is deemed to be indefinite, uncertain or incomplete, a further
and better statement of the nature of the claim or defense or
-further and better particulars of any matter stated in any pleading
may be ordered on motion, upon such terms as to costs and other-
~wise as may be just.”®®

This is designed to prevenf. parties from lying in wait for- their
-adversaries at the trial in cases where the pleadings are obviously
50 uncertain as to give the other party insufficient notice. If ade-
quacy of notice is to-be the sole test of sufficiency, as the Judica- .
sture Act declares, then unless there is some means of objecting fo
‘the insufficiency prior to the trial there will be many miscarriages
~of justice. And if such means of objecting does exist, it will be
fair and right for the court to hold that on the trial pleadings

2% Laws 1912, Chap. 231, Appendix, § 19.
% Laws 1912, Chap. 231, Appendix, § 40
8 Laws 1912, Chap. 231, § 18.

# Rigle 21, § 8.
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shall be liberally construed from the point of view of notice, for-
failure to ask for a better notice may well be deemed a waiver of’
many defects.

The motion for a further or better statement is the remedy in
use under the English practice,?® and such a motion is in universat
use under the Codes. Some question has arisen as to the precise
relation between this remedy and that by demand for a bill of
particulars. It would seem that they might well be deemed co--
ordinate and concurrent remedies in many cases. In Conover v.
Knight,®* the Supreme Court of Wisconsin said upon this point :—
“We are not disposed to draw any nice distinction between the func-
tions of an order for a bill of particulars and an order requiring-
a pleading to be made more definite and certain, for we think such-
distinction has no tangible existence in reason or law.”s? Clearly-
there are many cases where no demand of particulars under the:
old practice could successfully be made, but where the pleading is
nevertheless defective as a notice. In such cases a remedy now
exists by motion.- If it is the defendant’s notice of special defense
which thus falls short of the prescribed standard, the remedy is:
one unknown to our former practice in any form, for it has always.
been the rule that an objection to evidence was the only way to-
reach a-defective notice, and that no means existed for testing the-
sufficiency of the notice at a preliminary stage.®®* Doubtless the
use of motions for uncertainty may become a source of abuse, and
in many jurisdictions they are employed with such frequency and
for so little reason that they have become a real nuisance. But
our Rule provides an effective cure for improper use, in the dis-
cretion given the court to impose terms, and if the trial courts.’
refuse to allow this remedy to become an instrument for annoy-
ance and delay it should prove to be a very convenient and useful.
addition to our practice.

EDSON R. SUNDERLAND.

The Law School, ’

University of Michigan.

3 Order XIX, Rule 7.

3 (1893) 84 Wis. 639.

32 This statement is cited with approval in Stocklen v. Barrett .(1911) 38 Ore. 281..
3 Rosenbury v. Angell (1859) 6 Mich. 508.



