














spending power there at issue, an aspect 
of the Agricultural Adjustment Act that 
appeared coercive to him. But he clearly 
favored the expansive general statement 
of the Government's power in Roberts' 
opinion for the majority; this, too, 
echoed a view that he had long held. 
Indeed, Roberts later told Felix Frank- 
furter that he had included that dictum 
"just to please the Chief." In the Social 
Security Cases of 1937, Hughes favored 
the exercise of the spending power - 
but these were much stronger cases for 
the Government, and so they appeared 
not only to Hughes and Roberts but also 
to two of the four conservative Justices, 
Van Devanter and Sutherland. 

As for the commerce clause cases, it 
appears to me that Hughes' opinion for a 
bare majority of the Court inJones C 
Laughlin in 1937 is not genuinely consis- 
tent with the commerce aspect of his 
separate opinion the previous year in 
Carter, at least not according to any 
reasoning that commanded Hughes' 
conscientious adherence. But it is Carter, 
not Jones G Laughlin, that is the aberra- 

tion. The discussion of the commerce 
power inJones G LaughIin is written in 
Hughes' most magmerial and expansive 
style, and it is consistent with the entire 
sweep of his career, going back to his 
days as an Associate Justice. The com- 
merce passage in Hughes' Carter opinion, 
by contrast, is brief, conclusory, and 
cryptic, and unnecessary given the way 
he would have resolved the case. I 
suspect it did not represent his genuine 
views, and that he inserted it for some 
political motive. His commerce discus- 
sion in Carter ended with what was in 
effect a plea to the public to get off the 
backs of the Court, amending the 
Constitution if the Court's interpretation 
of the commerce power seemed intoler- 
able; this advertisement, I believe, may 
have provided the motivation for Hughes' 
skimpy substantive discussion, rather 
than vice versa. In any event, there is no 
basis for concluding that Hughes was 
pushed into Jones G Laughlin by 
political pressure. 

As for Roberts, I can not speak with 
nearly so much confidence. This is in 
part because I have not spent as much 
time studylng Roberts. But it is also, I 
suspect, because to a certain extent 
Roberts defies understanding. His views 
were not as well settled as Hughes', and 
they appear to have been considerably 
more idiosyncratic. Thus, his views seem 
to have changed over time, and even 
without a significant passage of time he 
acted in ways that would appear to most 
observers as inconsistent; inconsistency 
in the eyes of others, however, might 
mean simply that Roberts was motivated 
by factors that appeared more important 
to him than to others. 

I do have some conclusions, which I 
have explored more fully in the Switching 
Time article, regarding Roberts and the 
political hypothesis. Roberts' conduct in 
the minimum wage cases was strange, 
and his later explanation of it does not 
fully hold up. He joined the conservatives 
in Morehead and the liberals in West Coast 
Hotel, and later asserted that he did so 
because in the latter case, but not the 
former, the question of whether to 
overrule the precedent that most strongly 



\upported the conscnratlves was not 
I~rcsentccl This IS not so, at lc'lst argu- 
, 1 1 ~ 1 \ ~ ,  [ l in t  clucstlnn was actually presented 
~-i;o~-e c1ca1-ly by counscl In Morchcad But 
I [hlnk that ~t IS a1 least clear that Roberts' 
\otc In \\'N Coact Hotc'l, and not the one 
In ,!/lor t-hcncl, reflected h ~ s  pre\r~ously 
c\prcsscd substant~ve irlews Why he was 
i o  much readier In Wcct Coact Hotcl to 
ojVcrcome any proceclurnl scruples that 
Iind prevented hlm from jolnlng the 
Ilberals In Morchcad IS not SO clear He 
Inny have dec~ded that he was wrong on 
~hls  matter, or that the conservat~ves had 
['ken advantage of hlm And he may 
11we been shaken by the furlous publlc 
rc'xctlon to Morcllcad. But the tlmlng of 
the Court's act~ons In \Vcct Coast Hotcl, 
among other factors, suggests that nelther 
the 1936 electlon nor the Court-packlng 
battle had anythlng to do wlth the 
matter 

Roberts' votes In the "general welfare" 
cases can probably be esplalned In the 
same way that Hughes', as well as those 
of Van Devanter and Sutherland, can - 
the Soc~al Secunty Cases appeared to be 
stronger ones for the Government than 
Butlcr d ~ d  Roberts appears to have been 
slgnlhcantly less enthused about the 
federal spendlng power than Hushes 
was, el-en at the tlme Roberts wrote 
broadl). about ~t In Butler, and on the 
commerce clause hls record on the Court 
before 1937 was far more consenratlve 
than Hughes' The most notable, but not 
the only lllustratlon of t h ~ s  1s Roberts' 
concurrence wlth the majonty In Car-tcr. 

I am ~nclined, therefore, to belleve that 
Roberts' concurrence with the liberal stde 
of the Court ~n]orlcs G Latcghl~n repre- 
sented a break lor hlm But there 1s no 
reason to doubt ~ t s  slncenty, Roberts was 
capable of changing h ~ s  mlnd on short 
order, h ~ s  ButIcr op~nlon suggests that he 
was then beglnnlng to expand 111s llews of 
nat~onal powers, and hls later conduct 

showed no resenations about Jorles &+ 
L n u ~ h l i n .  Apart from the timing, there is no 
reason to believe that the Court-packing 
plan influenced Rohens, and there is good 
reason to believe it did not: It was not 
immediately clear what the political impact 
of upholding the National Labor Relations 
Act would be, and the Government's 
victory was far more sweeping that one 
might cspect if the decision was inconsis- 
tent with Roberts' conscientious beliefs but 
motivated by a manipulative desire to help 
defeat Court-packing. Perhaps the storm of 
sitdown strikes then compelling national 
attention made Roberts belie1.e that a 
national solution to labor problems was 
necessary, but I do not believe it is possible 
to be sure. 

I have said that I aim to tell a story, 
but 1 have not promised that it would be 
a simple, neat story. I t  \till not satisfy 
those who wish to \riew the Court as an 
ordinary political institution, subject to 
ordinary political pressures. Nor \$ill it 
gratify those ~ v h o  are committed to the 
view that no Justice could have been 
affected by such pressures. And it may 
discomfit those who ~irould like to draw 
conclusions about the Court of the 
Hughes era without doing the hard \trork 
of esamining the particulars of the cases 
it decided, and tning to do so with the 
mindset of the individuals who happened 
to constitute the Court. But I hope that it 
will yield us a fuller picture than we now 
have of how it happened that the Hughes 
Court transformed American constitu- 
tional lalv. 
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