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mortgage lending.”''* Making their case, Engel and McCoy “draw upon
suitability in securities and insurance” to explain that the “new duty of
suitability puts the onus of preventing predatory lending on those who can
afford it most cheaply (i.e., predatory lenders and brokers) by authorizing the
federal government and aggrieved victims to sue for loan reformation,
disgorgement, and damages.”'"> Note that even Engel and McCoy were not so
bold as to suggest blanket application of suitability to the entire mortgage
market—as Dodd-Frank does—but just to the subprime market. (It is amazing
what an intervening global economic collapse will do.) Their focus on private
remedies to enforce newly placed duties on lenders mirrored other agitants’
cries demanding more dramatic remedies to combat the “reckless lending”
infecting the consumer credit markets. ''®

Engel and McCoy were not alone. Daniel Ehrenberg also advocated
suitability, borrowing more directly from securities law.''” Some even made
the argument that suitability could (and should) be attached under current
securities law, under the theory that mortgage sales could be seen as
transactions “in connection with” the purchase and sale of securities.''® In
addition to like-minded supporters, there were also the critics, such as Todd
Zywicki and Jack Guttentag, the latter of whom snorted, “Nobody makes loans
known to be unaffordable at the outset except collateral lenders . . . and
perpetrators of fraud.”''® One of the more bizarre critiques came from Anthony
Yezer, who protested that a suitability standard would be tough for the average
bank because loan officers would need to have committed to memory hundreds
of their products to discharge this duty effectively.'” (Even leaving aside the
likelihood that a broker-dealer surely needs familiarity with a similar number of

114.  Engcl and McCoy, supra notc 70, at 1259.

115, 1d.

116. Vern Countryman, Improvident Credit Extension: A New Legal Concept Aborning?, 27 ME. L.
REV. 1, 17-18 (1975); see also John A. E. Pottow, Private Liability for Reckless Lending, 2007 U. ILL.
L. REV. 405, 408.

117. Danicl S. Ehrenberg, If the Loan Doesn’t Fit, Don’t Take It: Applying the Suitability Doctrine
to the Morigage Industry to Eliminate Predatory Lending, 10-WTR J. AFFORDABLE HOUS. & CMTY.
DEv. L. 117, 125-27 (2001).

118. See Maccey ct al., supra notc 43, at 792, 809, 813 (arguing, inter alia, subprime mortgage
might be a “note” for securitics law purposcs (and not a mere “debt”) under the so-called Reves test
because “we belicve that some mortgages have crossed the line between financial vehicles used to
finance personal consumption (which arc not securitics) and financial instruments with significant
investment components that should be catcgorized as notes regardless of the fact that there is a
consumption componcnt involved”).

119. Jack Guttentag, Suitability Standards Could Carry Unintended Consequences, WASH. POST,
Mar. 31, 2007, http://www.washingtonpost.com/wp-dyn/content/articlc/2007/03/30/AR2007033001016
.html; see also, e.g., Todd Zywicki and Joseph Adamson, The Law & Economics of Subprime Lending,
80 U.CoLo. L. REV. 1, 78 (2009).

120. See Ending Morigage Abuse: Safeguarding Homebuyers: Hearing Before the Sen. Subcomm.
on Hous., Transp. and Community Dev. of the Sen. Comm. on Banking, Hous., and Urban Affairs, 109th
Cong. 5 (2007) (written testimony by Professor Anthony M. Yczer, George Washington University),
available at http://banking.scnate.gov/public/index.cfm?FuscAction=Hcarings.Testimony&Hcaring_1D
=827e¢024¢-707¢-4edb-bdb5-ffa285d19982& Witness_1D=877fac70-cca2-42c6-bf27-0f94¢336c054.
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investment products to discharge his suitability duty, and the fact that securities
law has not collapsed under the weight of such a rule, one is left wondering just
how non-repeat mortgage borrowers would be better situated to memorize such
offerings than their loan officers.)'*' Finally, Richard Posner contributed his
requisite chime-in, arguably signaling conclusion of the intellectual
discussion.'?

Thus, Dodd-Frank’s ability-to-repay duty can be seen not just as an
acceleration of the gradual change working its way through the field of extant
U.S. mortgage regulations that was triggered by the unprecedented housing
market collapse, but as the product of a convergence of intellectual pressure
from domestic regulators, state legal entrepreneurs (such as North Carolina),'?
non-mortgage regulators in the securities field, foreign jurisdictions, and
academic commentators.

ANALYSIS: WHAT WILL IT ACTUALLY LOOK LIKE?

Dodd-Frank offers remarkable specificity in many aspects. Consider, for
example, the highly detailed, timeline-setting deadlines for the passage of
specific regulations.'** By contrast, there is little guidance in the statute on just
how this landmark duty to analyze ability to pay should be enforced. For
example, in the UK, regulators expressed serious reservation about how to
implement sets of these provisions, particularly the “inflexibility” of imposing
strict caps on LTV and DTI to bar certain types of loans.'” On the other hand,

121. Engel and McCoy also note the inherent regressivity of such an argument, pointing out that
because “suitability is appropriate for financial instruments that have been the traditional province of the
affluent, certainly it is appropriate for financial instruments that arc peddled to the poorest rung of
socicty.” Engel & McCoy, supra note 70, at 1319.

122. Richard A. Posncr, Treating Financial Consumers as Consenting Adults, WALL ST. 1., July 22,
2009, http://online.wsj.com/article/SB10001424052970203946904574302213213148166.html.

123. This article has avoided an cxtensive survey of state laws, other than a bricf comment, supra,
at notc 43. For a good discussion of state-lcvel innovations, sce Hirsch, supra note 12, at 30-33, who
describes, ¢.g., Colorado as imposing a “quasi-fiduciary duty” on mortgage brokers. See also Engel &
McCoy, supra note 70 at 1299-1305 (discussing statc law remedics for predatory lending).

124, See Dodd-Frank, supra note 1, at 2136, § 1400(c) (rcgulations under Title XIV become
effective twelve months after the Board issucs final regulations and guidelines and the Act requires the
Board to issue final regulations within cighteen months after the transfer datc); see also 75 Fed. Reg.
57,252-53 (Scpt. 20, 2010) (transfer datc is July 21, 2011, when ““‘consumer financial protcction
functions’ currently carried out by the Federal banking agencices, as well as certain authoritics currently
carricd out by the Department of Housing and Urban Development and the Federal Trade Commission,
will be transferred to the CFPB”); Dodd-Frank, supra note 1, at 2148, §1412(3)(ii) (HUD, Dept. of
Agriculture, Dept. of Veterans Affairs and the Rural Housing Scrvice shall in consultation with the
[Federal Reserve] Board prescribe rules defining the types of loans they insure, guarantee or administer
that are qualified mortgages for the purposes of the safc harbor provision). On the transfer date,
“consumer financial protection functions” carried out by Federal banking agencies, HUD and FTC will
be transferred to the CFPB; specifically the CFPB will “assume responsibility for consumer compliance
supcervision of very large depository institutions and their affiliates and promulgating regulations under
various Federal consumer financial laws” and “take steps to implement the risk-based supervision of
nondepository covered persons.” 75 Fed. Reg. 57,253.

125.  See supra text accompanying note 107.
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within the HOEPA framework, there is ready willingness to set very specific
numerical rules, right down to the jurisdictional trigger.'*® How should we read
between the statutory lines with Dodd-Frank? For instance, is the expansion of
the duty to analyze a borrower’s ability to pay to all loans (rather than just
high-cost ones) an implication that Congress wants the reach of regulation to be
as broad and as strict as possible?

Legislative Guidance

The relevant commands of the statute itself are intriguing. They begin with
a general injunction of barring loans that are underwritten without analyzing
the borrower’s ability to repay.'”” This broad exhortation is followed by a
statutory list of mandated factors to consider, which includes the:

consumer’s credit history, current income, expected income the consumer is
reasonably assured of receiving, current obligations, debt-to-income ratio or the
residual income the consumer will have after paying non-mortgage debt and
mortgage-related obligations, employment status, and other financial resources
other than the consumer’s equity in the dwelling or real property that secures
repayment of the loan.'?

This is a comprehensive-sounding list, to be sure, but one that actually
requires no specific weighting of any of its constitutive elements. Moreover,
the statutory specificity continues even down to the next level of
implementation, where the duty to verify income is in turn micromanaged
regarding which documents to requisition: W-2s, tax returns, payroll receipts,
etc.'” Countless other examples abound of this statute-level detail, such as
how to account properly for an ARM or non-fully amortizing loan in working
the ability to repay analysis. ">

Perhaps most significantly, the statute also provides a presumption to
implement the ability to repay duty, in a section captioned, “Safe Harbor and
Rebuttable Presumption.” Section 1412 amends (as amended!) TILA section
129C after subsection (a) with a new subsection (b):

(b) Presumption of Ability to Repay.—

(1) In General.—Any creditor with respect to a residential mortgage loan, and any

assignee of such loan subject to liability, may presume that the loan has met the

requirements of subsection (a), if the loan is a qualified mortgage.

(2) Definitions.—. . .

(A) Qualified Mortgage.——[defining the term over a page of statutory text,

126. See supra text accompanying note 34; see also Dodd-Frank, supra note 1, at 2146-47,
§1412(2)(c), 124 Stat. 2157-60, §1431.

127. See Dodd-Frank, supra notc 1, § 1402, 124 Stat. 2142, § 1411.

128. Id. at 2143, § 129C(a)(3). One virtue of thc comprchensiveness of this list is that its flexibility
to consider futurc income dispatches many of the horribles oaraded by detractors. See, e.g., Zywicki,
supra note 119, at 79 (presenting example of medical resident on the cusp of transformative salary
increase).

129. Dodd-Frank, supra note 1, § 129C(a)(4).

130. /d. at 2144, § 129C(a)(6).
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including in relevant part: “(vi) that complies with any guidelines or regulations
established by the Board in relation to ratios of total monthly debt to monthly
income, alternative measures of ability to pay regular expenses after payment of
total monthly debt, taking into account the income levels of the borrower and such
other factors as the Board may detleﬂnine relevant and consistent with the purposes
described in paragraph (3)(B)(i).”]
Note that this highly detailed statutory definition is in turn followed by a
broad re-definition authority conferred in the subsequent subsection:
(3) Regulations. .
(B) Revision to Safe Harbor Criteria. The Board may prescribe regulations that
revise, add to, or subtract from the criteria that define a qualified mortgage upon a
finding that such regulations are necessary or proper to ensure that responsible,
affordable mortgage credit remains available to consumers in a manner consistent
with the purposes of this section, necessary and appropriate to effectuate the
purposes of this section and section 129B to prevent circumvention or evasion
thereof, or to facilitate compliance with such sections.”

Making sense of this interpretative presumption is difficult. At first blush, it
seems a back-door resurrection of the excised “plain vanilla” rules that sought
to privilege certain forms of standard form mortgages (by according safe
harbor) over others.'” That is, by defining qualified mortgages to exclude
negative-amortizing mortgages, ones with certain high balloon payments, etc.,
Dodd-Frank effectively privileges the residuum by according them a rebuttable
presumption of demonstrated ability to repay. It is not complete safe harbor
from statutory scrutiny, to be sure, but exemption (or, more precisely,
rebuttable exemption) from one of its more significant and transformative
requirements. On the other hand, the privilege is perhaps a hollow one, because
in the multi-pronged definition of “qualified mortgage” lies the express
criterion of compliance with the Fed’s (or CFPB’s) guidelines and regulations
relating to DTI, which surely stands in as a regulatory proxy for ability to

pay."** Thus, mortgages that have a demonstrated ability to pay under the Fed’s

131. /d. § 1412, 124 Stat. 2145-46. Notc that, cruclly, “Qualificd Mortgages” arc cxpressly
distinguished from “Qualificd Residential Mortgages.” The latter come from the sexpartite multi-agency
“Risk Retention Rules” that were promulgated in initial proposed form on March 31, 2011. In requiring
sponsors and sccuritizers of assct-backed sccuritics to retain five percent of the credit risk for cach
securitization transaction, thc regulators proposc exempting issuances that entircly comprise “qualified
residential mortgages.” Credit Risk Retention by Board of Governors of the Federal Reserve System,
Department of Housing and Urban Development, Federal Deposit Insurance Corporation, Federal
Housing Finance Agency, Office of the Comptroller of Currency, Securitics and Exchange Commission,
144-45 (March 31, 2011) (to be codificd at 12 C.F.R. pt. 244) (proposced rulemaking), available at
http://www.fdic.gov/news/news/press/2011/pr11062.html. While the definition of “qualified residential
mortgage” is stringent, rule-based and includes an “ability to pay” requircment (twenty-cight percent
“front end” mortgage DTI and thirty-six percent total “back end” DTI), id. at 20, 127-30, 144-45, that
definition “should not be interpreted in any way as reflecting or suggesting the way in which the
Qualificd Mortgage standards under TILA [per Dodd-Frank] may be defined cither in proposed or final
form.” Id. at 103-04.

132.  Dodd-Frank, supra note 1, § 1412(b)(3), 124 Stat. 2148. On the transfer date, the authority
over safe harbor criteria will go to the CFPB. See id. § 1061(b), 124 Stat. 2036.

133. See supra note 3, at 9-10.

134. See Dodd-Frank, supra notc 1, § 1412(b)(2)(A), 124 Stat. 2145-46.
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guidelines are rebuttably presumed to have an ability to pay!

Perhaps this is not gibberish. For example, were the Fed to decline to issue
any DTI guidelines at all, then the safe harbor would presume ability to pay for
otherwise qualified mortgages, and hence the privileging would be doing some
work. But if we anticipate a subversive Fed trying to undermine the Act
through refusal to pass DTI guidelines, why would such a Fed not just exercise
its regulatory power to define “qualified mortgage” more broadly to exempt
everything, as it clearly has power to do under section 1412(b)(3)(B)? In sum,
it is not clear the enabling legislation provides much in the way of helpful
guidance regarding delineation of ability to pay.

Kindred Regulations

Limited but nevertheless useful insight on how to interpret ability to pay
can also be gleaned from the regulations just promulgated under CARD that
seek to provide guidance on that statute’s duty to assess “ability to pay.”'>> The
Fed took its crack with Proposed Rules in October 2009 and followed up with
Final Rules in February 2010. The regulations provide credit card lenders with
a safe harbor if they assess repayment following certain assumptions, including
that the full line of credit is drawn for new accounts and that the “real” APR
(not the teaser rate) is applied. Note, however, that the regulations do not
assume any fees are incurred, other than mandatory ones such as annual
membership fees, for fear they are “too speculative,”'*® and the inclusion of
annual fees only came as a compromise after protest over the “no fees” aspect
of the Proposed Rule."*” Safe harbor under CARD does not require verification
of income, assets, etc., as is mandated under Dodd-Frank, because according to
the Fed, such a requirement is “burdensome,” especially for telephonic
applications; plus there is “no evidence,” the Fed insists, of income-inflating
liar loans in the credit card market.'*® Most toothlessly, alas, the ability to pay
analysis only requires scrutiny of the ability to make the minimum monthly
payment, not (as suggested by one commentator on the Proposed Rules)
scrutiny of payment that amortizes the loan within a reasonable period of time.
This omission is grounded in part on statutory text of the specific “ability to
pay” provision in CARD.'® (This lender leniency is perhaps why one banking

135. Truth in Lending, 74 Fed. Reg. 22,948 (March 18, 2011) (to be codificd at 12 C.F.R. pt. 226)
(final rulemaking), available at http://www.fedcralreserve.gov/newsevents/press/bereg/20110318b.htm.
Note that additional insight apparcntly cannot be gleanced ~ by regulatory command — from the new
“Qualified Residential Mortgage™ provisions of the inter-agency Risk Retention Rules. See supra note
131.

136. Truth in Lending, 74 Fed. Reg. 54,124, 54,127, 54,160-61, 54,125-26 (Oct. 21, 2009)
(codificd at 12 C.F.R. pt. 226) (proposcd rule), Truth in Lending, 75 Fed. Reg. 7658, 7660, 7721-22,
(Feb. 22, 2010) (codificd at 12 C.F.R. pt. 226) (final rule).

137. 75 Fed. Reg. 7722.

138. 74 Fed. Reg. 54,161, 75 Fed. Reg 7721.

139. /d.
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lobbyist praised CARD’s ability to pay regulations as having “worked OK,
with some tweaks.”)"*?

One recurrent comment after the Proposed Rules came out was for “more
guidance” on just how to measure ability to pay. This resulted in the Fed’s
inclusion in the Final Rule of two interesting additions. First, at the prodding of
consumer advocates, numerical ratios were injected: lenders must now
“consider” the borrower’s debt-to-income ratio, debt-to-assets (“DTA”) ratio,
or “residual income” (defined as the income left after the debtor services debt,
but not living expenses, so perhaps this is “quasi-net income™), although there
is no specific trigger of what might constitute an excessive ratio.'*' Second, at
the pushing of industry, the Fed will allow the use of “reasonable policies and
procedures” to estimate a borrower’s “obligations” in assessing ability to pay,
including income and asset estimates based on “empirically derived,
demonstrably and statistically sound models.”'** The Fed’s discussion of the
rules reveals strong lobbying and a clear aversion by industry to conduct
individual borrower analysis beyond credit score review, modeling, and other
quantitative algorithms.143 (One worries about reliance on statistical models
after the financial collapse of 2008, but maybe the Fed envisions a brave new
world of even bigger, more unsinkable, models.) It is interesting to note that
these rules were being finalized during the final jockeying over Dodd-Frank,
which may explain the incorporation of greater specificity into that statute’s
text tracking wording from the Fed’s regulations interpreting CARD (e.g.,
“residual income”).

Whether and to what degree these CARD regulations will help shed light
on Dodd-Frank remains to be seen. Indeed, even the revisions to the rules were
insufficient guidance for some, requiring a still further set of “clarifying”
amendments that came down in March 2011, dealing with such down-in-the-
weeds detail as how to define “household income.”'** To the extent that this
moving target can be tracked, it certainly seems consistent with further

140. See Feddis, supra note 3.

141. 75 Fed. Reg. 7660. “Residual income” is used clsewhere in federal housing regulation, such as
by the Dept. of Vetcrans Affairs (“VA™) in its underwriting standards for VA loans. See Foreclosure
Prevention and Sound Morigage Servicing Act: Hearing Before the Subcomm. on Hous. & Cmiy.
Opportunity, H. Comm. on Fin. Servs., 110th Cong. 110-108 (2008) (statcment of Judith Cadcn,
Dircctor, Loan Guaranty Scrvice, Dept. of Veterans Affairs) (“Lenders underwriting VA loans must
cnsurc that the contemplated terms of repayment bear a proper relation to the vetcran’s present and
anticipated income and cxpenscs, and that the veteran is a satisfactory credit risk. VA’s credit standards
employ the usc of residual income guidclines and debt-to-income ratios in determining the adequacy of
the veteran’s income.”). For a good discussion of this construct, see John Eggum, Kathcrine Porter &
Tara Twomey, Saving Homes in Bankruptcy: Housing Affordability and Loan Modification, 2008 UTAH
L.REV. 1123, 1136.

142. 75 Fed. Reg. 7660, 7718, 7720.

143. Cf Ruth Simon, Banks Get Back to the People Business, WALL ST. J., Mar. 7, 2011, at Cl
(discussing return to “‘character analysis™ in loan underwriting in addition to numerical scoring).

144. See Board of Governors of the Federal Reserve System, Truth in Lending, 107, 111 (Mar. 18,
2011) (to be codified at 12 C.F.R. pt. 226) (final rulemaking).
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emphasis on highly specific rules, a topic explored in more depth immediately
below.

Rules or Standards?

What about the perennial rules vs. standards debate? In lobbying against the
imposition of a suitability standard, the Mortgage Bankers Association warned
against the perils of a “subjective” standard of suitability, taking the position
(as a back-up to rejecting the suitability standard altogether) that were a federal
intervention made, it would have to be “clear and objective,”145 ie., a rule. !4
Yet at the same time it lobbied against subjectivity in opposing a standard such
as suitability (and, by analogy one assumes, ability to repay), the Mortgage
Bankers Association also railed against the dangers of a DTI ceiling of forty-
five percent147 Some rules are apparently better than others. Section 1412 of
Dodd-Frank clearly indicates that the Fed could indeed say a borrower with a
DTI above forty-five percent lacks ability to pay, and so perhaps the most
significant interpretative impact of the qualified mortgage rebuttable
presumption of ability to pay is not so much its content (which could be
rendered meaningless) but its explicit countenancing of specific rules, such as
DTI caps. Indeed, it is that possible approach that so frightened regulators in
the UK."® and perhaps explains the Europeans’ ambivalence.'® As discussed
just above, the CARD regulations seem to be grasping toward requirement that
include “consideration” of rule-like DTI formulas, but in a watered-down sense
that allow a modeling bypass.

Accordingly, a highly plausible conjecture is that as Dodd-Frank unfolds,
we will see the proliferation of many specific rules and formulas that in turn
will be revised over time."”® That is, in prognosticating on the rules-standards
continuum, rules will rise ascendant. This prediction stems from a culmination
of factors: first, the specific cue in Section 1412 to embrace such rules as a DTI

145. Hirsch, supra note 12, at 27 (quoting lobbying positions).

146. It also insisted that any mortgage rcform not cntail a private right of action as a remedy,
although one fails to scc how this follows from its insistence on objectivity over subjectivity. See id.

147. 1d.

148. The 45% DTI ratio comes from, in part, proposals from consumer advocacy groups. See, e.g.,
Paul Leonard, Cal. Office Dir., Ctr. for Responsible Lending, Remarks before Cal. State S. Banking,
Fin. & Ins. Comm. 12 (Mar. S, 2008), available at http://www.rcsponsiblclending.org/mortgage-
lending/policy-legislation/states/final-3-05-08-scnate-banking-testimony-on-fed-rules-final.pdf. Some of
these proposals arc discussed in Hirsch, supra note 12, at 26.

149. See supra text accompanying note 103.

150. This prediction is fully mindful of the cxplicit disassociation by thc CFPB’s proto-hcad. See
infra note 155. That may wcll be her intention, but she will have to reverse a tide of rule-cnthusiasm. For
the latest manifestation of such rule-enthusiasm, see Credit Risk Retention supra note 131, at 20, 127-30
(multi-agency release specifying the “risk retention rules” under Dodd-Frank, which exempt “qualificd
residential mortgage” sccuritics from the Dodd-Frank five percent retention requirement; “qualified
rcsidential mortgages” in turn arc defincd as loans with a mortgage DTI ratio of no morc than twenty-
cight percent and total DTI ratio of no more than thirty-six percent).
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ratio;'>! second, the proliferation of prohibitory rules already in the Statute
(e.g., ban on prepayment penalties for unqualified mortgage,]52 ban on
mandatory arbitration for residential mortgage loans under an open-end,
consumer credit plan,|53 etc.); third, the conceptually contagious “niggling”
provisions of the express statutory text, such as Section 129C’s insistence on
which types of tax documents to examine in underwriting a debtor’s loan;'*
fourth, baseline hyperactivity of newly created and newly invigorated federal
agencies;155 and finally, bureaucratic hindsight conviction that the recent
housing collapse might have been avoided had we simply retained rules like the
pre-1982 hard LTV caps on residential mortgages. One can even envision
categorical bans of certain products (the analogy of the accredited investor rule
from securities law’s Regulation D comes to mind)."”® The power of the Fed to
expand and contract the definition of a “qualified mortgage” as it sees fit surely
suggests the lesser power to pass such categorical rules banning products it sees
as generating an inherent risk of inability to pay. And rules and categories
certainly seem popular with the swath of regulations rolling out under Dodd-
Frank."” Although the normative debate of preference for rules or standards in
regulating residential mortgages is not one suited for the present discussion,'*®

151. Dodd-Frank, supra note 1, § 1412(b)(2)(A)(vi), 124 Stat. 2146. Technically, onc might
cnvision a Fed regulation banning an “unrcasonable DTI” (i.e., a standard), but that borders on silly.
Then again, in interpreting CARD, the Fed only requires vague “considceration” of DTI. See Credit Risk
Retention, supra note 131, at 108.

152. See Dodd-Frank, supra note 1, § 1414(a)(c)(1)(A)-(B), (a)(c)(3) 124 Stat. 2149-50.

153. See Dodd-Frank, supranote 1, § 1414(e), 124 Stat. 2151.

154. Dodd-Frank, supra notc 1, § 129C(a)(4), 124 Stat. 2143.

155. The activity level of an agency will depend on its head, a point emphasized by many. See, e.g.,
Wright, supra note 11 (cmphasizing criticality of CFPB’s first dircctor). Elizabeth Warren, one possible
contender, has made clear she has no intention of a regulatory binge if at the hclm of the CFPB.
Embracing a position of thc Financial Services Roundtable, Warren opincs,

“Instcad of creating a rcgulatory thicket of ‘thou shalt nots,” and instcad of using cver-morc-complex
disclosures that drive up costs for lenders and provide little help for consumers, let’s measurc our
success with simple questions. . . . . Instead of laycring on regulations that don’t fully protect consumers,
a better approach would focus on how to give consumers the power to make the right choices for their
families — and, at the same time, to case the regulatory burden for the lenders.”

Shahien Nasiripour, Elizabeth Warren Extends Olive Branch, Borrows ldea From Lenders in First
Major Speech, HUFFINGTON POST, Scpt. 29, 2010, http://www.huffingtonpost.com/2010/09/29/
clizabeth-warren-financial-services-roundtable_n_744619.html (rcporting on prepared remarks to the
Financial Services Roundtable from September 2010).

156. See supra note 66. Notc that the proto-CFBP hcad, at Icast in some contexts, appears to like
categorical rules. “It is impossible to buy a toaster that has a onc-in-five chance of bursting into flames
and burning down your house. But it is possible to refinance an cxisting home with a mortgage that has
the same onc in-five chance of putting the family out on the strect.” Warren, supra notc 112, at 8.

157. The March 31, 2011 Risk Retention Rules, see supra note 131, while explicitly impermissible
to rely upon in interpreting the mortgage lending ability to pay rules, do provide interesting insight on
the presence of categorical distinctions in analyzing ability to pay. For cxample, the rules expressly
counsc that ability to pay should be scrutinized differently for an automobile loan (current income and
DTI) than for a busincss loan (liabilities, leverage, and coverage ratios). /d. at 150-52, 161-62.

158. Vincent DiLorenzo offers intercsting analysis on whether Dodd-Frank signals an end to what
he contends was the disastrous “principles-based” standards approach that prevailed after 1982. He sces
Dodd-Frank as clearly “two steps forward” toward the resurgence of rulcs, but also fecls the quasi-cost-
benefit constraint on generating new regulations, see Dodd-Frank, supra note 1, §1031, 124 Stat. 2005-
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it is worth quickly noting that the proto-head of the CFBP, while at times
having expressed interest in rules, has gone on record in agreeing with banking
industry leaders on the need to have flexible regulatory standards. 139

Sister Statutory Fields

How else might an “ability to pay” duty be operationalized? One area that
confronted this problem recently is bankruptcy law, where the 2005
amendments to the Bankruptcy Code under the Bankruptcy Abuse Prevention
and Consumer Protection Act (“BAPCPA”) mandated an “ability to pay”
screen for Chapter 7 (liquidation) bankruptcy through revised 11 U.S.C. §
707(b).'® There, Congress took two approaches to measuring ability to repay
debts in the bankruptcy context: a gross income screen and a net income screen.
For gross income, the statute deems bankrupt debtors unable to repay their
debts as a matter of law if they earn less than the applicable state median gross
income.'®’ For net income, the statute specifies a highly detailed and routinized
test of permissible budgetary expenses that is largely driven by IRS guidelines
used by field agents negotiating repayment schedules with tax delinquents.l62
What the brief experience of BAPCPA to date has taught us, however, is that
even a highly routinized “means tests” crafted by ex ante rules can create a
maelstrom of ex post litigation. For example, in the few years since its effective
date, already three means test statutory disputes have required Supreme Court
intervention. '

This ominous BAPCPA lesson could lead to several possible outcomes.
First, it might embolden the Fed to seize upon per se gross income rules,
deeming some products categorically off limits for certain income
demographics (or categorically permissible for others). Second, it could be
ignored (or passingly acknowledged) by a resolute Fed ready to bite the bullet

06, as “a stcp backward” toward standards. DiLorenzo, supra note 23, at 62-66, 81-83. Intcrestingly,
Engel and McCoy too prefer rules to standards, arguing that the concept of suitability in the sccuritics
laws context (which found outlet in standards) would transpose poorly to mortgages. See Engel &
McCoy, supra note 70, at 1343-44.

159. See supra notc 156. Warren’s comments are presumably intended as an olive branch to the
lending industry, but it is not clcar whether standards are preferable to rules by the regulated entitics.
Maybe they think standards provide plausible deniability for capturcd regulators? It scems cqually
likely, as a theorctical matter, that they might actually prefer the certainty of brighter rules.

160. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-08, §
707, 119 Stat. 27 (2005).

161. Id. § 707(b)(6)-(7); cf- § 707(b)(3) (re-imposing judicial scrutiny for mcans-test passers under
ccrtain circumstances).

162. 1d. § 707(b)(2)(A)(ii)D-(V) (“The debtor’s monthly cxpenscs shall be the debtor’s applicable
monthly cxpense amounts specified under the National Standards and Local Standards, and the debtor’s
actual monthly cxpenses for the categorics specified as Other Necessary Expenses issucd by the Intcrnal
Revenue Service .. ..").

163. See Ransom v. FIA Card Services, N.A., 131 S. Ct. 716 (2011); Hamilton v. Lanning, 130 S.
Ct. 2464 (2010); Milavetz, Gallop & Milavetz, P.A. v. U.S, 130 S.Ct. 1324 (2010).
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of crafting net income rules.'® Note that the UK, for all its insistence on not
wanting to have hard-and-fast rules like LTV or DTI caps, apparently believes
it will be able to police an obligation on lenders to calculate “free disposable
income,” a number that includes deductions for “committed expenditures for
the borrower’s and borrower’s dependents (income tax, national insurance,
utility bills, alimony and maintenance payments, school fees) as well as
personal expenditures (food, clothing, health and personal care, transport,
recreation and holidays).”'®® As such, the Fed might use the UK as a guinea pig
in coming up with its own BAPCPA-like list of deductions in getting to the
appropriate “income” that grounds the ability to pay analysis. (It is also, of
course, possible that the Fed learns the ultimate BAPCPA lesson and tries to
fob everything off to the IRS.)'%

Complicating Considerations

Complicating the analysis of what ability to pay regulation will look like is
the issue of preemption. Weighing in on a long-fought battle,'’ Dodd-Frank
makes clear that federal preemption of state consumer protection laws is lifted;
federal law is to become a “floor” from which more consumer-protective states
are free to depart upward.'®® This raises the prospect that some practices that
survive categorical proscription at the federal level may nevertheless be banned
by specific states (so long as they do not create an actual conflict).'®
Compounding this potential confusion is the restriction on remedies. One of the
fighting lines in the battle over Dodd-Frank was the creation of a private right
of action for consumers, which was resolved in favor of industry by generally

164. This scems unlikely based on the experience of the new CARD amendments to Regulation Z.
See supra notc 135, at 108. There, the Fed initially suggested that lenders be required to consider a
debtor’s “obligations” in gauging ability to pay in its proposed rules, but when pressed for more
guidance in the final rules, simply suggested “consideration” of specific financial ratios, such as DTI,
DTA, or something called “residual income,” which was defined as income after service of debts (and is
better thought of as “quasi-net incomce™).

165. Mortgage Market Review, supra notc 105, at 16, 23. Fannic and Freddic automated
underwriting systems, which provide perhaps some basis of measuring ability to pay, but onc might
reasonably have diminished confidence in the output of these institutions.

166. Notc that cither path would be consistent with a prediction of rules-enthusiasm.

167. See Wattcrs v. Wachovia Bank, 550 U.S. 1 (2007).

168. See Dodd-Frank, supra notc 1, § 1041, 124 Stat. 2011.

169. It is difficult to overstate the co-federalism significance of Dodd-Frank. The Attorney General
of Indiana recently remarked in public comments that state regulators are conscious of the significant
role they will be expected to play in co-enforcing the new financial reform laws. See Hon. Greg Zocller,
Attorncy General of Indiana, Remarks at the 2011 Marquette Law School Public Scrvice Program: New
Directions in Consumer and Community Financial Protection (Feb. 25, 2011). Legal writing is emerging
too on this topic. See, e.g., Laurcn Saunders, The Role of the States Under the Dodd-Frank Wall Street
Reform and Consumer Protection Act of 2010, Nat’l Consumer Law Ctr. (2010) (analyzing Dodd-
Frank’s cxplicit invocation of state co-cnforcement of federal consumer protection laws and restricted
precmption of statc consumer protection laws), available at hitp://www.nclc.org/images/pdf/
lcgislation/dodd-frank-rolc-of-the-states.pdf.
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omitting such relief. ' But the new preemption rule now implies a state could
permit its own consumer protection laws that do allow private rights of action
to persist and grant consumers newfound powers, liberated from the yoke of
federal preemption.'”" (Indeed, Dodd-Frank’s resurrection of assignee-liability
suggests that even more putative defendants will be added to the mix than
perhaps previously imagined.)'"”

The final aspect of this wildcard is the rollback of mandatory arbitration.'”
Not only will many matters of dispute now reach court for public, media-
attracting resolution, but the full judicial powers of preclusion and precedential
effect will attach. Accordingly, while myriad rules will spew from the
regulatory maw in upcoming years, we cannot ignore the possibility that the
relevant the interpretation of those rules (or similar, stronger state ones) will
effectively be transferred to, or perhaps even hijacked by, the courts. (Imagine,
as one scenario, a resurgence of the heady 1960s unconscionability caselaw.)'”*

In final analysis, then, notwithstanding the preemption and private action
wrinkles, the most likely implementation of the new ability to pay duty will be
a proliferation of constantly updating rules emanating from the Fed and CFPB.
Naysayers, of course, predict whatever comes out will be indecipherable: “We
have such nebulous terms as ‘reasonable ability to repay.””'”> But those are
cheap shots. There is ample evidence for an active regulator that will
promulgate a swath of (hopefully coherent) rules.'"

170. This is a crude gencralization. Some significant privatc causcs of action survive and arc
cnhanced under Dodd-Frank. See, e.g., Dodd-Frank, supra note 1, § 1404, 124 Stat. 2141 (crcating causc
of action against mortgage originators that violate § 129B of TILA, a prohibition on stcering incentives);
§ 1413, 124 Stat. 2148-9 (allowing defensc by reccoupment or sctoff to residential forcclosure by
asserting creditor violated prohibition on stecring incentives or ability to pay standard); § 1414(c), 124
Stat. 2151 (prescribing that no residential mortgage loan term can waive a statutory cause of action or
bar a consumer from bringing an action for damages or relicf in connection with any alleged violation of
Title X1V provisions). For discussion of the private action battle, see Hirsch, supra note 12, at 27. That
said, a private causc of action for general violations of the statute is neither express nor implicd.

171. Indced, many state “unfair and deceptive acts and practices” statutes (“UDAPs”) provide for
private causcs of action, unlike the FTC Act. See NATIONAL CONSUMER LAW CENTER, UNFAIR AND
DECEPTIVE ACTS AND PRACTICES (7th cd. 2008). Engel and McCoy discuss the uscs of these statutes in
combating predatory lending. See Engel & McCoy, supra note 70, at 1303-05. For an cxample of a
recovery, see, e.g., Leff, supra notc 80 (unsuitablc mortgage for cighty-two-ycar-old homcowner
violated statc UDAP).

172. See Dodd-Frank, supra notc 1, § 1404, 124 Stat. 2141.

173. See Dodd-Frank, supra notc 1, § 1414(c), 124 Stat. 2151.

174. See, e.g., Williams v. Walker-Thomas Furniture, 350 F.2d 445 (D.C. Cir. 1965); see aiso
Hirsch, supra notc 12, at 36-42 (discussing privatc litigations sccking relief against lenders for
“unsuitablc” mortgagcs).

175. 111 Cong. Rec. H5182 (2009), available at http://www.gpo.gov/fdsys/pkg/CREC-2009-05-
06/pdf/CREC-2009-05-06-pt1-PgH5179-2.pdf (Rep. Hensarling).

176. As discusscd above, suitability standards have been around for decades in sccuritics law, and
somchow that system has survived. The rich cmpirical rescarch of talking to a colleaguec who is
knowledgeable in sccuritics law revealed the dirty sceret that the FINRA arbitrations are actually quite
uscless in crafting standards for “suitability,” bccause the generalist arbitrators arc usually poorly versed
in undcrlying securitics laws and norms.
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COMMENT: WHAT DOES IT ALL MEAN?

Whatever its form of implementation, the question arises whether
shouldering banks with a requirement to assess their customers’ ability to pay
will be all that big a deal. It will. This is so both for the actual doctrinal effect
as well as the broader conceptual and expressive significance. The actual
doctrinal effect will unfold through the effective nationalization of
underwriting standards that the Fed and CFPB will exercise under their new
regulatory powers.'”” This could well be a return to 1982. The broader
conceptual leap (as we saw with the UK’s crumbling resistance to “responsible
lending”) lies in dispatching the fictions that acquiring a suitable mortgage is
fully up to the borrower alone, and that assessing its rightful fit is up to him
alone too as an arms-length contractual counterparty. Relatedly, the duty to
analyze the borrower’s ability to repay constitutes recognition of the failure in
relying upon market forces alone to discipline lenders (i.e., admitting the
natural profit motives of lenders did not assure the extension of credit to
repayment-likely borrowers).

A duty—an affirmative mandate imposed by the state—now lies on
mortgage lenders to assure their erstwhile contractual adversaries can pay back
their loans. The imposition of this new, proto-fiduciary duty fundamentally
changes the landscape of how we understand the debtor-creditor relationship in
the consumer realm. This transformation is significant, but it comes of course
with two possible consequences: first, an increased paternalistic regulatory
mindset (pejoratively, the rise of the “nanny state™), and second, a reduction or
rationing of mortgage credit.

Lest there be any doubt, paternalism was Epithet Number One hurled at
Dodd-Frank in the battles over its passage. As one opponent railed, “This is
Uncle Sam telling you, with a couple of exceptions, if you can’t qualify for a
30-year fixed mortgage, then we are going to deny you the homeownership
opportunity in America, because we are smarter than you. We know better than
you. We have to protect you from yourself.”'”® Condemned another, “That is
not the American Dream; that’s the Government Dream.”'” The title of one
prominent jurist’s Op-Ed said it all: “Treating Financial Consumers as
Consenting Adults.”'®

177. A co-participant at a recent conference on the CFPB gets credit for the insight that ability to
pay is effectively a compulsory underwriting term.

178. 145 Cong. Rec. at H5182 (statcment of Rep. Hensarling).

179. Id. at H5183 (statement of Rep. Neugebauer).

180. Posner, supra notc 122. In what hc presumably considers hyperbole, Posner rhetorically
questions regarding prepayment penalties, “[M]ortgages that include such penaltics compensate by
charging a lower interest rate. Is the choice among such alternatives rcally beyond the cognitive
compctence of the average home buyer?” The FTC has some insight on that question. In a recent study,
it found sixty-cight percent of respondents could not identify whether a mortgage disclosure statement
revealed that the underlying mortgage contained a prepayment penalty, and only five percent, having
found it, could identify what that penalty amount was. See James M. Lacko & Janis K. Pappalardo, Fed.
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Dodd-Frank is paternalistic—highly so. Supporters can squirm at this
attribute as a necessary evil, distract critics with the Panglossian distinction
between “libertarian” and “ordinary” paternalism,'®' or otherwise try to deflect
this charge by changing the subject. But the better approach is to confront it
head on and celebrate the law’s inherent paternalism.'82 After all, the evil (for
those who see it as an evil) of paternalism lies in reducing the autonomy and
dignity of private contracting actors. '83 But if the market is malfunctioning,l84
and especially if the basis of that malfunction is in part deception, then the
autonomy concerns largely evaporate.'®® Moreover, with autonomy concerns
set aside, the instrumentalist benefits of using the lenders as the policy targets is
clear.'®¢ (As for the sub-debate of “hard” vs. “soft” paternalism,'®’ one can
nudge the reader into considering the emerging draft of the EU Directive on
Responsible Mortgage Lending. Under that proposal, at least in its first
iteration, mortgage lenders will be burdened with a suitability duty toward their
borrowers, but the duty may be waiveable with sufficient disclosure.)'*®

Trade Comm’n, IMPROVING CONSUMER MORTGAGE DISCLOSURES: AN EMPIRICAL ASSESSMENT OF
CURRENT AND PROTOTYPE DISCLOSURE FORMS 78-79 (2007), available at http://www.ftc.gov/
0s/2007/06/P025505MortgageDisclosureReport.pdf.

181. See Posner, supra note 122 (“Mr. Thalcr, whosc views arc taken scriously by the Obama
administration, calls himself a ‘libertarian paternalist.” But that is an oxymoron. He is a patcrnalist with
a velvet glove—as the agency will be.”).

182. For onc article doing so, sce Mechele Dickerson, Vanishing Financial Freedom, 61 ALA. L.
REV. 1079, 1119 (2010) (“If greater financial freedom mcans giving pcople unlimited choices and the
unfettered opportunity to go deeper into debt, then less financial freedom and fewer choices would be
better for many people because it would make them happier and ultimatcly incrcase their well-being.”™).

183. For a nicc roundup of Kantian concerns, scc Scana Valentine Shiffrin, Paternalism,
Unconscionability Doctrine, and Accommodation, 29 PHIL. & PUB. AFF. 205, 220 (2000), which
discusses concern that patemnalistic legal interventions accord “insufficient respect for the underlying
valuable capacitics, powers, and entitlements of the autonomous agent.”

184. Notc too that the cconomics of the subprime market are ficrcely contested. For example, in a
scholarly dcbatc on the merits of rcgulatory intervention, both Engel & McCoy and Zywicki &
Adamson lay greater claim to Stiglitz & Weiss’s informational asymmetrics, see Joscph E. Stiglitz &
Andrew Weiss, Credit Rationing in Markets with Imperfect Information, 71 AM. ECON. REV. 393
(1981). Compare Engel and McCoy, supra note 70, at 1258, 1278, 1280-84 (claiming) with Zywicki and
Adamson, supra note 119, at 71, 73, 78-82 (counterclaiming). The latter contend that their basic model
suggests it is madness to saddle the lender with a duty to know the private information of the borrower,
while the former retort that the complexity of current credit instruments and sophistication of credit
scoring algorithms actually do diminish (and arguably reverse) the asymmetry.

185. See John A. E. Pottow, Private Liability for Reckless Consumer Lending, 2007 U. ILL. L. REV.
405, 454-55 (exploring paternalism critiques to consumer credit regulation).

186. See, e.g., id. at 432-34 (discussing rcasons lenders, rather than borrowers, arc more likely to be
cheapest-cost implementers of oversight policy); Engel & McCoy, supra note 70, at 1336-37 (samc,
rcgarding mortgage lenders specifically).

187. See, e.g., Cass R. Sunstein & Richard H. Thalcr, Libertarian Paternalism is Not an Oxymoron,
70 U. CHICAGO L. REV. 1159 (2003). For a discussion of various forms of paternalism, including “soft”
and “hard,” scc Evans & Wright, supra note 2, at 30-31.

188. See European Commission, supra note 104 (suggesting this option may actually have becn
climinated by most recent version of the proposal). But ¢f. Engel & McCoy, supra note 70, at 1348
(dcfending non-waiveability as permissible autonomy intrusion justificd by utilitarian considerations).
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The second grievance with the new ability to pay duty is simply the
well-known lament of usury law opponents: reduction in credit availability,
either through pernicious substitution or outright rationing.'® “The more likely
result of stricter mortgage origination rules is a return to rationing, which could
result in lower overall homeownership since some of the recent increase in
homeownership was due to the ability of subprime borrowers to access
credit.”™ This worrying even made it into the legislative debates. One
opponent complained, for example, that “this bill . . . will functionally be taking
away homeownership opportunities from [the] American people . . . . So,
ultimately what we are going to have are fewer mortgages being made.”'”’
Another predicted that homeownership after Dodd-Frank will be “more
expensive and less available to those people who need it the most.”'%

Again, the appropriate rejoinder to this rhetoric is direct admission and
confrontation.'”> One of the intended consequences of Dodd-Frank is for fewer
people to acquire mortgages—those who lack the ability to repay them in the
cold calculus of rigorous underwriting. Of course there will be errors, both
Type I and 11."** The question is whether one type is preferable to the other.
The mantra of increased homeownership as an intrinsic social good presumes
the former are better than the latter, but that is far from clear.'® On the

189. See, e.g., James J. White, The Usury Tromp 1’Oeil, 51 S.C. L. REV. 445 (2000) (against usury
laws); see also Cathy L. Mansficld, The Road to Subprime “HEL” Was Paved with Good Congressional
Intentions: Usury Deregulation and the Subprime Home Equity Market, 51 S.C. L. REV. 473 (2000) (for
usury laws). An cmpirical cottage industry has developed secking to prove the link between usury laws
and credit availability. For a rccent example of this conceit, at lcast carcfully exccuted and specifically
focused on subprime mortgage lending, see Giang Ho & Anthony Pennington-Cross, The Impact of
Local Predatory Lending Laws on the Flow of Subprime Credit, 60 J. URB. ECON. 210 (2006).

190. Zywicki & Adamson, supra note 119, at 78.

191. 145 Cong. Rec. H5181 (daily cd. July 1, 1999) (statcment of Rep. Hensarling).

192. 155 Cong. Rec. H5176 (daily cd. May 6, 2009) (statcment of Rep. Sessions).

193. Consider in this regard an cmerging UK proposal envisions making it cven harder for “credit
impaired” borrowers to get a mortgage by requiring a twenty percent “buffer” in calculating “frec
disposable income.” See Consultation Paper, supra notc 108, at 28.

194. Indced, some researchers have noted that credit restriction may be ill-founded. See, e.g.,
Dcbbic Guienstein Bocian, Keith S. Ernst, & Wei Li, Unfair Lending: The Effect of Race and Ethnicity
on the Price of Subprime Morigages (Ctr. for Responsible Lending), May 31, 2006. This might be
considered a “Type 1 14” crror.

195. See, e.g., Edward M. Gramlich, Fed. Bd. Member, Remarks at the Financial Secrvices
Roundtable Annual Housing Policy Meccting (May 21, 2004) (noting that incrcased foreclosures of
subprime loans “do not scem high enough to challenge the overall positive assessment” of increased
homcownership), available at http://www federalreserve.gov/boarddocs/Speeches/2004/20040521/
dcfault.htm. Professor DiLorenzo cxplores Governor Gramlich’s comments on subprime lending in
more detail in his comprehensive analysis, including his clashes with then-Chairman Alan Greenspan.
See DiLorenzo, supra note 23, at 80. The implementation of this vision through lcgislation such as the
1992 Fedcral Housing Enterprise Financial Safety and Soundness Act, 12 U.S.C. § 4501 ef seq., and its
related cnabling of HUD to target “goals” of minimum portfolio percentages of Fannic Mace and Freddic
Mac of low and moderate income (“LMI”) borrowers scems ill-considered in retrospect. See HUD’s
Regulation of the Federal National Mortgage Association (Fannic Mac) and the Federal Home Loan
Mortgage Corporation (Freddic Mac) 65 Fed. Reg. 65,044 (Oct. 31, 2000) (codificd at 24 C.F.R. pt. 81)
(final rulemaking), available at http://www.gpo.gov/fdsys/pkg/FR-2000-10-31/pdf/00-27367.pdf. For a
general literature review on the social benefits of homeownership, sce Christopher Herbert & Eric S.
Belsky, The Homeownership Experience of Low-Income and Minority Families: A Review and Synthesis
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contrary, the spillover effects of the housing collapse, as shown in the plunging
property values of the non-foreclosed neighbors, have sharpened our
appreciation of the dangers of “false grantings” of mortgage credit.'"”® Even
staunch critic Jack Guttentag admits, “Perhaps the costs associated with
borrowers who fail [in their mortgagesl—costs to both themselves and their
communities—more than offset the benefits to those who succeed.””®’ (And
this worry was published in 2007, when the ice was just beginning to crack.)
Accordingly, rather than awkwardly tap dancing around the possible reduction
in mortgage origination due to Dodd-Frank’s elimination of asset-based
mortgage lending, we should embrace it and find its likely social costs dwarfed
by its welfare benefits.

CONCLUSION

While they are not fiduciaries, mortgage lenders are now no longer
arms-length contractual counterparties: they have a duty to assess a prospective
borrower’s ability to repay her loan. '*® Reliance on the asset value alone, or on
flipping the debt to another through securitization, will no longer suffice. This
dramatically transforms the debtor-creditor relationship in the residential
mortgage market. This Article has tried to chart the source of this innovation by
showing how it did not spring fully formed from Chris Dodd’s head. Lenders’
duties of “responsible lending” (in the European parlance) have a rich pedigree,
both domestic and foreign. The article also offered conjecture as to how this
new duty will unfold in the United States, predicting a swath of new technical
rules of great specificity from appropriate agencies. Finally, this Article briefly
registered its alignment with the supportive normative camp: Dodd-Frank is not
just a big deal for the mortgage markets, but a good deal. Properly interpreted,
the duty to analyze ability to repay could realign the residential mortgage
market and ensure that 2008 becomes a closed chapter in commercial law
history.

of the Literature, U.S. Dep’t of Hous. & Urban Dev. (Fcb. 2006).

196. A rich literature exists on this topic. Foreclosures drag cveryone down. See, e.g., Zhenguo Lin,
Eric Rosenblatt & Vincent W. Yao, Spillover Effects of Foreclosures on Neighborhood Property Values,
38 J. REAL ESTATE FINAN. ECON. 387 (2009) (collecting studies on the threat foreclosures posc to
ncighborhood property valuc); Soaring Spillover: Accelerating Foreclosures to Cost Neighbors 3502
Billion in 2009 Alone; 69.5 Million Homes Lose 37,200 on Average Over Next Four Years, 91.5 Million
Families to Lose $1.9 Trillion in Home Value; 320,300 on Average (Center for Responsible Lending),
May 2009, available at http://www.responsiblelending.org/mortgage-lending/rescarch-analysis/soaring-
spillover-3-09.pdf.

197. Guttentag, supra note 119.

198. As a black-letter matter, the duty of coursc runs to the borrower. Given the negative social
consequences of the housing market collapse, however, an interesting argument can be made that the
duty is owed to the public more broadly. Such a contention, while conceptually intriguing, likely faces
an uphill doctrinal battle under current standing law. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S.
555 (1992).
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