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circumstances, be delayed.” The UK. delegate stressed that, on the
original wording, the actual settlement of disputes would occur in accor-
dance with justice.®® Likening the Security Council’s role to that of a
police officer, the delegate noted: “He does not stop at the outset of
what he does to inquire where exactly lies the precise balance of justice
in their quarrel. He stops it, and then, in order to make adjustment and
settlement, justice comes into its own.”*®” On the U.K.’s view, there was
no need for the amendment, since the rights of the states involved would
not be affected by the exercise of the Security Council’s “police” func-
tion: the Council would take immediate steps to effect a ceasing of
hostilities, at which point a peaceful settlement in accordance with law
and justice could be reached. Commission I was divided 21 in favor and
21 against. Thus, the amendment did not obtain the two-thirds majority
necessary to carry.’®

It is apparent from the travaux préparatoires that a majority of
states did not support the position that the Security Council may act
without conformity to justice and international law. However, amend-
ments to clarify this understanding did not gain the necessary super-
majorities required under the drafting procedures. At this point, a com-
ment on the interpretive weight to be given to the travaux is called for.
When interpreting the significance of failed amendment votes, due
weight must be given to the following considerations: (1) the baseline,
indeed status quo, text to which changes were proposed was drafted by
a very few states (the Four Powers); (2) even the combined will of well
over fifty percent of the participating states was insufficient to change
the text; and (3) original meaning must itself be subservient to an evolu-
tionary interpretation. States opposing the various proposed amendments
did so not because they opposed the rule of justice but because they
were concerned that inclusion of the concept of “justice” within the
exercise of the Security Council’s “police” function might impede the
Council’s ability to take prompt and effective measures to end hostili-
ties.”® Given the problem of extending into the 1990s the narrow view
asserted by the most powerful states who controlled the initial draft text,
and given the evolution in signals sent by the international community
on the all-pervasive significance of jus cogens, any interpretation of

385. RuDA, supra note 368, at 123; Doc. 1006, I/6, 6 U.N.C.1.O. 25 (1945).
386. Doc. 1006, I/6, 6 U.N.C.1.0. 25 (1945).

387. Id. .

388. RubDA, supra note 368, at 126; Doc. 1006, I/6, 6 U.N.C.1.0. 34 (1945).
389. RuDA, supra note 368, at 117-18.
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what in Article 1(1) is modified by the words “principles of justice and
international law” should be limited to this narrow concern.*®

In any case, broad interpretations based on Article 1(1) of the scope
of unfettered power for the Council rely on dichotomizing the Security
Council’s role into a “police function” and a “settlement function.” Even
those states that opposed an explicit requirement in Article 1(1) of
conformity with justice and international law with respect to the exercise
of the police function did not suggest that the eventual settlement of a
dispute which gave rise to a threat to the peace should not be based on
the principles of justice and international law. This suggests that a
narrow interpretation of the extent to which the Security Council may
take collective measures without regard to justice or international law is
appropriate. By requiring that all disputes be settled according to the
principles of justice and international law, the framers of the Charter
recognized that a state’s legal rights should not be impaired by the
collective enforcement measures taken by the Security Council. This
requirement reveals, at the same time, that the police/settlement dichoto-
my is a false one, at least in the context of the present dispute.*"

(i1) Article 25 of the Charter Does Not Make Resolutions Binding if
Their Adoption or Maintenance Is Not in Accordance with Article
1(1)’s “Principles of Justice and International Law”

390. In turn, this concern is addressed mostly, if not entirely, to institutional issues,
notably that of whether states can act unilaterally based on their interpretation of the confor-
mity of a resolution with “justice and international law” and the extent to which another
institution, like the General Assembly or the ICJ, can judge conformity with these principles.
The concern does not go to the purely normative issue of whether Security Council actions
are governed via art. 1(1) by these principles. This Memorial addresses neither unilateral
action nor General Assembly powers, but the discussion of the role of the ICJ supra part 111
explicitly acknowledged the relevance of questions of inter-institutional comity, particularly
avoidance of frustration of the jurisdiction of the other organ.

391. If the Security Council were entitled to limit through collective measures Bosnia’s
ability to protect itself from aggressive genocide, Bosnia’s rights under international law
would be fundamentally prejudiced. Bosnia’s right to insist upon settling the dispute in
conformity with the principles of justice and international law would indeed be a hollow one.
The immeasurable human suffering caused by the ongoing genocide against the population of
Bosnia cannot be settled or adjusted ex post facto.

It is arguable that Bosnia’s right to territorial integrity is not implicated in a similar
manner, because the legal borders which are the subject of a dispute can be adequately
adjusted through peaceful means following the cessation of hostilities. At a minimum,
however, the Security Council must respect jus cogens norms regarding the protection of
human populations, since breaches of these norms cannot be redressed at the settlement stage.
Even if one accepts the unlikely possibility that a declaration of responsibility and compensa-
tion for genocide against Bosnia’s population could constitute elements of a peaceful settle-
ment, it is untenable to suggest that such relief would constitute a just substitute for Bosnia’s
right to be free of genocide.
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Article 25 clearly circumscribes the powers of the Security Council.
Council decisions, if they are to have binding effect, must be “in accor-
dance” with the Charter: “The Members of the U.N. agree to accept and
carry out the decisions of the Security Council in accordance with the
present Charter.” Clearly, Article 25 does not operate so as to make all
Security Council decisions binding. Otherwise, the words “in accordance
with the present Charter” would be superfluous.*” Together, Articles 24
and 25, based on their ordinary meaning, establish compliance with
international law, notably jus cogens, as the sine qua non for binding
and valid Security. Council action. These articles provide the Court with
a legal basis for treating as inoperative any Security Council decision
that, in its judgment, conflicts with peremptory norms. This is of partic-
ular importance in the present case because the international legal norms
at hand are themselves the quintessential examples of “principles of
justice” that have attained the status of being “accepted and recognized
by the international community as a- whole”-(per Article 53 of the two
Vienna Conventions) as peremptory legal standards. The effect of Arti-
cle 1(1) of the Charter is to bring jus cogens norms, which arise “out-
side” the Charter, within the corpus of U.N. law (broadly characterized)
that the Security Council must obey. The fact that the Council may have
complied with all other provisions of the Charter cannot validate con-
duct which derogates from jus cogens.””

A caveat is in order. The above reasoning is not strictly necessary to
the case as it is contended that jus cogens oObligations can prevail over
obligations created by the Security Council as a matter of general inter-
national law. In other words, Bosnia’s case does not depend on an
interpretation of jus cogens norms as part of the positive legal (“con-
stitutional””) order of the Charter through an incorporation by reference
through Article 1(1) and a renvoi from there to Article 24. The argu-
ment has been made that it is consistent with both the concept of jus
cogens and the nature of the U.N. legal order to treat the fundamental
precepts of jus cogens to be part of internal Charter law. The alternative,
always available, is to treat Security Council resolutions that do not
conform with jus cogens as intra vires the Security Council but subject
to the higher law of jus cogens which comes from *“outside” the Charter

392. See Namibia, 1971 1.C.). at 293 (dissenting opinion of Judge Fitzmaurice) (“If,
under the relevant chapter or article of the Charter, the [Security Council] decision is not
binding, Article 25 cannot make it so. If the effect of that Article were automatically to make
all decisions of the Security Council binding, then the words ‘in accordance with the present
Charter’ would be quite superfluous.”).

393, In the case at bar, the failure to conform with art. 51 and the fallure to conform
with jus cogens norms are interconnected. See supra part 11L.B.1 and ILB.2.
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either to render a resolution directly unlawful or to deprive of legal
force and effect the obligations that it purports to generate for states.’*

b. Article 103 of the Charter Does Not Relieve the Security
Council of Its Duty to Comply with Jus Cogens Norms

Article 103 provides: “In the event of a conflict between the obli-
gations of the Members of the United Nations under the present Charter
and their obligations under any other international agreement, their
obligations under the present Charter shall prevail.”** Read together,
Articles 25 and 103 require Member States to “accept and carry out” all
Security Council decisions that are “in accordance with the present
Charter,” even if there are contrary obligations under an international
treaty other than the Charter.®® It was due to this Article 103
paramountcy clause that the ICJ declined to grant Libya provxsxonal
measures in Lockerbie.

ICJ President Oda stated in Lockerbie that he did “not deny that
under the positive law of the United Nations Charter a resolution of the
Security Council may have binding force, irrespective of the question
whether it is consonant with international law derived from other sourc-
es.”® If Judge Oda intended by these words to imply that the “positive
law” of the Charter ends the legal issues surrounding Article 103, such
an interpretation of the Charter would ignore completely the “ordinary
meaning” of the Charter’s words, which expressly require U.N. organs
to act in accordance with international law.**® As Article 103 orily refers
explicitly to “international agreements,” it is arguable that the
overarching language in Article 24(2) referring to the purposes and
principles of the U.N. and the reference in Article 1(1) to “international
law” preserves customary international law and general principles of

394. See infra part IV.B (canvassing the possibilities with respect to voidness,
inoperativity, and interpretive reading down). .

395. U.N. CHARTER art. 103.

396. Note that Judge Bedjaoui, in his dissenting opinion in Lockerbie, argued that art.
103 is aimed only at “obligations,” not at “rights,” so that Charter-imposed obligations trump
other obligations but not rights that derive from other sources of international law. Lockerbie,
1992 1.C.J. at 143-159 (dissenting opinion of Judge Bedjaoui). Whether Judge Bedjaoui’s
distinction stands up to analysis cannot be dealt with here; no other authority for this proposi-
tion has been found. However, assuming, arguendo, its validity, it' could be argued that
Bosnia’s right to the means to prevent genocide under art. 1 of the Genocide Convention
remains unfettered despite the operation of arts. 25 and 103.

397. Lockerbie, 1992 1.C.J. at 129 (separate opinion of Judge Oda).

398. Id. at 131. Note that such an interpretation need not be given to Judge Oda’s words.
While concurring in the treatment of the Security Council resolution as dispositive due to the
effect of art. 103, he indicated that the Court might be called on to pass judgment on the
conformity of the resolution with international law if it were, in another case, argued that a
state has been deprived of what he called “sovereign rights.” .
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international law (i.e., non-conventional sources of law) as constraints
on the Security Council.

However, once again, it is not necessary to the applicant’s argument
that the Court must find that the Council has a duty to comply with all
nontreaty international law. The Court could accept the proposition that
a resolution of the Security Council may have binding force irrespective
of its consonance with international law and still find a narrower basis
for decision in the case at bar, namely that the situation is qualitatively
different where jus cogens norms are involved.

As has been argued at length earlier, jus cogens norms of interna-
tional law are, by definition, norms from which no derogation is per-
mitted, even by the Security Council. Thus, to the extent that Article
103 analogizes Charter obligations to domestic law constitutional obli-
gations, that analogy must be modified so as to accord jus cogens norms
a constitutional status vis-a-vis Charter-delegated decisions of U.N.
organs. It would be contrary to the rule of law for the Council to be
completely insulated from legal scrutiny. The Security Council is not
infallible, and, when it errs, the Court, as the guardian of the legality of
the U.N. system, must not decline to make a legal judgment. If the
phrase “principles of justice and international law” in Article 1(1) is to
have any concrete meaning within the U.N. system, then at a minimum
the Council must not be permitted to derogate from such fundamental
legal norms as those with the peremptory status of jus cogens.

It is of utmost significance that Article 103 makes no explicit ref-
erence to the status of Charter obligations that conflict with customary
international law or, at the very least, with jus cogens. Jus cogens norms
such as those related to the prohibition of genocide (whether understood
as a higher form of custom or as fundamental general principles of law)
clearly do not fall within the paramountcy effect of Article 103. Accord-
ing to Professor Watson:

The omission makes more sense, however, when one considers the
doctrine of jus cogens — the rule that states cannot agree by treaty
to violate certain peremptory norms of customary international law.
Indeed, the framers of the Charter seem to have had such a limita-
tion in mind when they wrote that an interpretation of the Charter
that was “generally unacceptable” would be “void” [see discussion
infral. It is quite reasonable to conclude that the U.N. Charter,
itself a treaty, does not authorize acts that violate peremptory
norms of international law.*

The status of jus cogens norms as a body of law superior to both cus-
tomary international law and treaty law requires, as a matter of the

399. Watson, supra note 275, at 37.
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hierarchy of legal norms which the Court must apply, that Article 103
provides no relief where Council conduct conflicts with jus cogens. As
Judge Lauterpacht incisively stated in his separate opinion in Bosnia v.
Serbia II

The relief which Article 103 of the Charter may give the Security -
Council in case of conflict between one of its decisions and an
operative treaty obligation cannot — as a matter of simple hierar-
chy of norms — extend to a conflict between a Security Council
resolution and jus cogens. Indeed, one only has to state the oppo-
site proposition thus — that a Security Council resolution may
even require participation in genocide — for its unacceptability to
be apparent.*”

The continued enforcement and application of Security Council
Resolution 713 is not “in accordance with the Purposes and Principles
of the United Nations” (Article 24(2)) and is thus also not “in accor-
dance with the present Charter” (Article 25) because it violates the jus
cogens prohibition against genocide. Consequently, Member States are
not obliged by the operation of Articles 2(5), 25, or 48 to “give . ..
every assistance in,” to “accept,” or to “carry out” this Security Council
decision. Thus, there is no legal obligation deriving from the Charter to
which to accord paramount effect under Article 103.

In Lockerbie, a majority of the Court relied heavily on the operation
of Article 103 to reach the conclusion that obligations imposed upon
Libya by the Security Council trumped any contrary rights Libya might
have pursuant to the Montreal Convention. However, to summarize by
way of reiterating the foregoing argument, Article 103 is clearly not
determinative of Bosnia’s case. According to its ordinary meaning,
Article 103 provides that Charter obligations prevail over “other interna-
tional agreements.” It does not provide that Charter obligations can
prevail over jus cogens norms,! such as those embodied in the Geno-
cide Convention. It is clear that Article 103 has no application to provi-
sions of international agreements which have jus cogens status. The
reason is that the operation of Article 103 is conditional on the under-
lying validity of the Charter obligation. In the present case, the opera-
tion of jus cogens prevents such an obligation from arising in the first
place. The peremptory status of the norms found in the Genocide Con-

400. Bosnia v. Serbia 11, 1993 1.C.J. at 440 (separate opinion of Judge Lauterpacht).

. 401. Professor Watson states that “Article 103, relied on so heavily by the majority [in
Lockerbie], provides that Charter obligations prevail over ‘other international agreements’; it
does not provide that Charter obligations prevail over jus cogens and other forms of custom-
ary international law.” Watson, supra note 275, at 25.
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vention, in the guise of either customary norms or general principles of
law, nullifies the obligation on Members to abide by contradictory
Council resolutions. Furthermore, one cannot avoid this result by point-
ing to the wording in Article 103 of “any other treaty obligation” as a
way to allow the Security Council to trump the Genocide Convention.
Given that the obligation to abide by the Council resolution does not
legally exist, no question of conflict arises, and Article 103 accordingly
is not triggered. Thus, by virtue of the fact that jus cogens norms found
in a treaty have a simultaneous existence outside the treaty, a zone of
immunity from the application of Article 103 is carved out for treaty
provisions such as that in Article I of the Genocide Convention.*”

3. Resolutions 713 and 727 as Maintained Against Bosnia
Contravene Article 51 and Are Not “in Accordance
with the Charter” Under Article 25

The preceding sections argued that Security Council resolutions that
do not conform to jus cogens norms are ultra vires according to the
internal legal order of the Charter. As a result, no binding Article 25
obligation. emanates from such a resolution as long as it is ultra vires
and, as a further result, Article 103’s paramountcy effect is not even
triggered. The same reasoning applies with respect to.Article 51 and
self-defense: the Security Council must act with a view to Articles 24
and 25. Articles 24 and 25 mean that the Security Council’s power of
interpretation of the validity of a state’s claim to self-defense under
Article 51, or determination as to whether “measures necessary” have
been taken under Article 51, while not reviewable on a prospective
basis, is not immune from normative constraint. Their effect is to ensure
that the collective security system benefits not only from a political
body’s decision to act (thereby valuing timeliness and effective action)
but also from the fact that such decisions must be made within a legal
framework. The decision to suspend a state’s right to self-defense
through the imposition of an arms embargo must be implemented quick-
ly in order to be effective. At the same time, the Security Council’s
“primary responsibility for international peace and security,” premised
upon the practical political need “to ensure prompt and effective action,”
must cohere with considerations of legality of the imposition of the
embargo under the U.N. Charter.

Article 24(2) dovetails with Article 25; as noted 'in the preceding
section, the binding nature of Security Council decisions per Article 25

402. Of course, if a resolution has no legal force because of a conflict with a jus cogens
norm, any treaty obligation, whether or not itself a jus cogens obligation, which would
otherwise conflict with the resolution, is immune from the paramountcy effect of art. 103.



Fall 1994] A Memorial for Bosnia 131

is qualified by a phraseology (“in accordance with the present Charter”)
which parallels the language of Article 24(2) (“in accordance with the
Purposes and Principles of the United Nations). While the purposes and
principles can be explicitly appealed to as one basis for challenging the
force and effect of a Security Council resolution, the argument in the
current section is simply that the Security Council has not acted “in
accordance with” Article 51 and thus cannot be said to have acted “in
accordance with the present Charter” within the meaning of Article 25.
For the present argument related to Article 51, there is no need to rely
on the Article 24(2) test of whether the Security Council resolutions are
also not “in accordance with the purpose and principles” of the U.N.
(except to the extent that such purposes and principles aid in the inter-
pretation of the parameters of Security Council powers under Article
51). : :
The objective approach adopted for the interpretation of the ‘words
“measures necessary” in Article 51 necessitates a limited review role for
the ICJ, or at least a joint role in codetermining whether the objective
test of “measures necessary” has been met.“® The Security Council
makes the initial determination of whether the objective criteria had
been met, with the Court’s showing requisite deference to the Council
where fluid factual evaluations are at issue. But even in such fluid
situations, the ICJ retains a residual role as the arbiter of legality. Cer-
tainly, the Court has not in the past shrunk from a determination of the
legality of the use of force, including in situations involving Permanent
Members of the Security Council.** There is no reason to believe that it
could not fulfill this role here.

B. Legal Effects of Resolution 713 and Resolutions that'lReaﬁ‘irm
It and Thus Maintain the Embargo Against Bosnia

1. Should Resolution 713 Be Treated as Void?

~ As Hannikainen has noted, there is a tendency to see jus cogens as
a rather blunt instrument in terms of legal effects.*” This is a result, it
would seem, of over-assimilating the effects mandated by the law of
treaties to the entire law of jus cogens.*® The only nuances acknowl-

403. See supra parts 11L.B.3 and I1.B.4 (discussing Sei:-ixrity Council limitations on self-de-
fense).

404. See Nicaragua, 1986 1.C.J. at 14; Corfu Channel (U.K. v. Alb.), 1949 1.C.J. 4 (Apr.
9). ' ' :

405. HANNIKAINEN, supra note 173, at 9.
406. See 1969 Vienna Convention, supra note 45, arts. 53 and 64.
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edged by the two Vienna Conventions are with respect to treaties that
become void not from the moment of formation but only after the
passage of time due to the advent of a new jus cogens norm with which
the treaty only then comes into conflict; in this instance, only continuing
effects of the formerly valid treaty must be eliminated and, furthermore,
the offensive provision may be separated (severed) from the rest of the
treaty rather than bringing down the entire treaty as a result of its con-
flict with higher law.*” This tendency to assimilate the unlawfulness
produced by jus cogens conflicts to voidness can arguably be seen in the
reasoning of Judge Lauterpacht:

What legal consequences may flow from this analysis? One possi-
bility is that, in strict logic, when the operation of paragraph 6 of
Security Council Resolution 713 began to make Members of the
United Nations accessories to genocide, it ceased to be valid and
binding in its operation against Bosnia-Herzegovina; and that
members of the United Nations then became free to disregard it.

Instead, it would seem sufficient that the relevance here of jus
cogens should be drawn to the attention of the Security Council, as
it will be by the required communication to it of the Court’s Order,
so that the Security Council may give due weight to it in future
reconsideration of the embargo.*®

Judge Lauterpacht seems to have opted for a softer approach than a
straightforward declaration of voidness only as a remedial choice in
light of considerations related to proof of facts, institutional relations,
and jurisdictional context. Thus, he still thought in terms of voidness as
the normative effect whatever the Court’s institutional position to make
that declaration. Others have seen voidness as the only possibility in
even more assured terms. Citing only Judge Lauterpacht for support,
Professor Gowlland-Debbas has stated simply that “[f]inally, nullity ab
initio would be the result of any violation of a peremptory norm.”*®

407. See id. art. 71.
408. Bosnia v. Serbia I, 1993 1.C.J. at 441 (separate opinion of Judge Lauterpacht).

409. V. Gowlland-Debbas, The Relationship Between the International Court of Justice
and the Security Council in the Light of the Lockerbie Case, 88 AM. J. INT’L L. 643, 673
(1994). Gowlland-Debbas also considers, as a general matter, whether Security Council
resolutions should be considered voidable as opposed to void. No resolution is reached, but it
is worth noting that a similar argument is made as being the effect of art. 66 of the two
Vienna Conventions, i.e., that jus cogens has no independent normative existence other than
specific rulings produced through dispute settlement procedures. Shabtai Rosenne, however,
has noted that the ICJ’s own practice:

does not lend support to the view that as a matter of positive international law as
expressed in the Vienna Conventions, the substantive rules regarding invalidity and
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Yet, as Hannikainen notes:

[T]here is little basis for the invalidation of the effects of any and
all violations of peremptory norms. A sufficient reason should be
that the presumption of “invalidity” [as a result of such violations]
is not a suitable sanction to apply in any and all kinds of viola-
tions. There is little point in declaring “void” concrete violative
acts which may have produced all their results by the time the
validity is challenged, for example, concrete violations of human
rights. International law has not formulated any specific effect for
concrete violations of peremptory norms beyond the finding of
unlawfulness and the consequent assignment of responsibility.*'"

It is possible to make the case that arms embargo resolutions are
void from the moment that a conflict with jus cogens occurred or from
the moment that the right of self-defense was impaired in an ultra vires
way. This requires acceptance of the proposition that a legal instrument
that has the effect of mandating unlawful conduct is permanently flawed
as a result. The arguments for this position are evident: the need for the
strongest sanction known to international law; the fact that the arms
embargo produces effects that resonate well into the future in terms of
assisting in producing the position of strength from which Bosnian Serbs
“negotiate”; and the fact that the unwillingness of the U.N. to act collec-
tively in a way that would adequately substitute for Bosnia’s own ability
would seem to mean that the effects produced by Resolution 713 are
permanent and irreparable. However, Bosnia’s arguments need not go
this far. Given that the arms embargo resolutions are not in conflict with
Jjus cogens on their face and that the conflict is produced only over time
and with the existence of certain factual circumstances, it may be open
to the Court to consider other possible ways to conceptualize the legal
effects of the unlawfulness of the arms embargo resolutions, particularly
if the Court would see such alternatives as more compatible with pro-
ducing fruitful interaction between the Court and Council in a way that
protects the fundamental rights at stake without frustrating the beneficial

termination and their procedural complement [i.e. art. 66] are inherently linked in
the sense that the invocation of the rule must follow the prescribed procedure or
equivalent.

ROSENNE, supra note 250, at 351. The most important thing to note is the following: (1)
whether an ICJ ruling only makes voidable as opposed to void an act of a U.N. political
organ is a false problem to a large degree in light of the fact that the ICJ can, in any case,
never be in a binding jurisdictional relationship that allows its acts to void acts of other or-
gans; and (2) if Rosenne’s observation is followed, recourse to the ICJ would not be neces-
sary in order to argue for effects of clashes with jus cogens other than that of voidness.

410. HANNIKAINEN, supra note 173, at 9. Note the use of the generic term “unlawful-
ness.” See discussion supra note 351.
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policies that an arms embargo was initially designed to serve and could
possibily still serve. In particular, it will be suggested that the resolu-
tions might be considered not as void but as inoperative or mapplxcable'
under a doctrine of reading down.*" :

2. Should Resolution 713 Be Treated as Inoperative?

It is arguable that one should focus on the contingent nature of the
unlawfulness produced by Resolution 713. That unlawfulness is neither
necessary nor necessarily permanent. The unlawfulness depends on the
development of a state of affairs which places obligations to maintain
the arms embargo in direct conflict with both obligations against geno-
cide and rights of self-defense. If the international community were to
act in such a way as to cut the connection between the embargo and
these effects, notably by intervening in an effective way which would
remove the need for the Bosnian Government to prevent genocide or
engage in self-defense on its own, then the unlawful effects would have
ceased. Ultimately, any unlawfulness of Resolution 713 and resolutions
that reaffirm it stems from the conflict of obligations that the resolutions
create for states. So long as such conflict exists, the obligation stemming
from jus cogens norms must be taken to prevail over the obligation
stemming from the Security Council resolution(s). In that period, it
would seem to make sense to say that the resolution that generates the
obligation is made inoperative because the jus cogens obligation is
paramount. However, if and when such a conflict disappears or is ac-
tively removed through other action taken under the aegis of the Coun-
cil, then the obligations to obey the resolution would revive or bounce
back into place. Whether jus cogens is considered part of internal Char-
ter law or as prevailing upon Council-generated obligations from “out-
side,” the same contextualized and contingent approach can make con-
ceptual sense. Similarly, where the unlawfulness in the resolution is-
treated in terms of the effects it has on self-defense, that unlawfulness
itself is also contingent; the inoperativeness of the resolution exists so
long as there is an unfulfilled necessity for Bosnia to receive arms in"
order to defend itself against genocidal aggression. The moment at
which the international community takes “measures [truly] necessary” to
protect Bosnia from armed attack is the moment at which the arms
embargo resolutions can begin to operate again according to their origi-

411. See KENT RoACH, CONSTITUTIONAL REMEDIES IN CANADA (1994) for a compara-
tive U.S.-Canada discussion of the range of remedies that North American constitutional
jurisprudence has created that do not entail immediate and automatic invalidation.
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nal legitimate purposes.*’? The doctrine of inoperativity is a way in
which to harmonize the law of state responsibility and the effects of
treaty-based juridical acts whose unlawfulness stems from placing states
in breach of higher obligations.*"

3. Should Resolution 713 Be Treated as Inapplicable to
Bosnia Under a Doctrine of Reading Down?

In municipal constitutional law, it is not uncommon for courts to
have recourse to what is sometimes called the doctrine of reading
down.*'* This doctrine calls for a technique of interpretation whereby a
potentially unconstitutional statute or regulation is construed in such a
way as to make it consistent with higher legal norms. In this way, a
court thus avoids the need to find the statute or.regulation (or provision
thereof) to be unconstitutional. Such an interpretive approach requires a
legal text that is sufficiently general or otherwise ambiguous so as to
allow the courts to choose an interpretation that avoids placing the
statute or regulation in conflict with constitutional norms over an inter-
pretation that results in such a conflict of norms. As Kent Roach has put
it:

Although interpreting a statute is not technically a remedy for a

constitutional violation, it is, in a functional sense, an alternative to

invalidation of a potentially unconstitutional law . . .. [R]eading
down ... is an alternative to a declaration of invalidity and is
more often driven by judicial concerns about constitutionality than

by concerns about legislative intent and purposes.*'®

This constitutional law doctrine resembles another well known inter-
pretative principle of many municipal legal systems. This principle calls
upon the judiciary to interpret municipal statutes and regulations consis-
tently with international legal obligations where at all possible (i.e.,
within limits of the reasonable range of contending interpretations that
the text in question can bear). What each of these interpretive doctrines
has in common is a judicial policy of giving effect to the superior status
of higher legal norms through the workings of an interpretive presump-

412. It might be said that the effects in question could be analogized to those produced
by art. 103 of the Charter, which, it is generally accepted, does not render void obligations
with which it conflicts but rather “prevails” without invalidating. See HANNIKAINEN, supra
note 173, at 14-15.

413. Recall especially art. 18(2) of the Draft Articles on State Responsibility. See supra
note 358.

. 414. See ROACH, supra note 411, at pages 14-17.

415. Id. at 14-17 and 14-18.
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tion that the lawmaker in question did not intend to infringe the higher
law. Accordingly, if an interpretation will result in putting a statutory or
regulatory norm in conflict with a higher norm, an alternative inter-
pretation that would avoid the conflict may, all things being equal, be
preferred.

An analogous judicial policy should be adopted by the ICJ as one
arrow in its remedial quiver. From the perspective of interinstitutional
comity, the strength of the doctrine lies in its simultaneous grounding in
several desirable premises: (1) that jus cogens (the highest “constitution-
al” norms of the international system) apply to the Security Council; (2)
that the Security Council should not easily be presumed to have meant
to produce a conflict between the obligations emanating from its deci-
sions and jus cogens norms; and (3) that the ICJ should select, all things
being equal, the least intrusive remedy in order to avoid as much as
possible any sense that, even indirectly, the Court is exercising judicial
review powers over the Security Council.

As noted in the Introduction, Bosnia has consistently maintained that
the arms embargo should not be interpreted to apply to Bosnia. This
argument has always, of course, been accompanied by the further argu-
ment that, if the resolutions are interpreted to apply to Bosnia, then
obligations to obey the arms embargo obligations are of no force or
effect because of conflict with fundamental norms related to genocide
and self-defense. There may be an understandable tendency to view the
applicability arguments as technical and unpersuasive in light of what
might seem to be a de facto consensus in the Security Council to treat
the arms embargo as applicable to Bosnia.*’® However, it is contended
that the “technical” nature of the arguments dissipates in direct propor-
tion to the extent to which those interpretations are located in imperative
“constitutional” policy rather than in simple semantic analysis. It is in
this sense that it may be useful to think of interpretive inapplicability as
following from all the foregoing arguments about how the Security
Council arms embargo obligations would have to be found not to con-
form to higher law if the resolutions were to be interpreted as applying
to Bosnia. Thus, it is through the lens of the desirability of avoiding
placing the Security Council at the center of violations of both the U.N.
Charter and independently existing jus cogens norms that the two fol-
lowing arguments on applicability should be evaluated.

416. Indeed, even Judge Lauterpacht in Bosnia v. Serbia II interpreted a defeated draft
resolution as a failed effort to lift the arms embargo on Bosnia (entailing a logical acknowl-
edgement that there is something to lift) and not as an attempt to clarify an existing state of
affairs (which would indicate that the embargo has not applied and does not apply). Bosnia v.
Serbia II, 1993 1.C.J. at 438 (separate opinion of Judge Lauterpacht); see also supra note 10
(quoting the relevant text).
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a. The Legal Circumstances: the Arms Embargo Did Not Apply as
Against Bosnia After Its Admission as a Member of the U.N.

Any application of the arms embargo to Bosnia could only have
come about through Resolution 727.*"" It is inaccurate to view Resolu-
tion 727 as extending definitively the arms embargo to the independent
states emerging from the former Yugoslavia.

It is essential that recognition as a state under international law be
distinguished from admission to the U.N. Bosnia was admitted as a
member of the U.N. on May 22, 1992.*"* While this constitutes a form
of collective, centralized recognition,*® Bosnia existed*” and was recog-
nized*! as a state prior to its admission to the U.N.; indeed, as one
criterion for admission to the U.N. is statehood,*” the decision to admit
Bosnia is premised upon Bosnia’s already existing as a state, which is
itself a status partially brought about by the cumulative effect of wide-
spread recognition by other states. As of May 22, 1992, therefore,
Bosnia possessed the “inherent right of self-defence” as set out in Arti-
cle 51 of the U.N. Charter. The facial interpretation of Resolution 727 is
that it applies the arms embargo to those areas of the former Yugoslavia

417. S.C. Res. 727, supra note 7 (“decides that the embargo applies in accordance with
paragraph 33 of the Secretary-General’s report (S/23363)”). The relevant paragraph of that
report reads, in part:

To all interlocutors, during his recent fifth mission to Yugoslavia, Mr. Vance
pointed out that the arms embargo imposed by the Council in resolution 713 (1991)
and reinforced by resolution 724 (1991), continues in force and will retain its
application unless the Security Council determines otherwise. Indeed, Mr. Vance
added that the arms embargo would continue to apply to all areas that have been
part of Yugoslavia, any decisions on the question of the recognition of the indepen-
dence of certain republics notwithstanding.

Further Report of the Secretary-General Pursuant to Security Council Resolution 721 (1991),
U.N. SCOR, 47th Sess. at 7, U.N. Doc. §/23363 (Readex 1992) (emphasis added).

418. G.A. Res. 46/237, U.N. GAOR, 46th Sess., 86th plen. mtg., U.N. Doc.
A/RES/46/237 (Readex 1992) (upon recommendation of S.C. Res. 755, U.N. SCOR, 47th
Sess., 3079th mtg., U.N. Doc. S/RES/755 (Readex 1992)).

419. See generally DUGARD, supra note 115.

420. According to the criteria set out in the Montevideo Convention on Rights and
Duties of States, Dec. 26, 1933, art. 1, 165 L.N.T.S. 19, reprinted in 28 AM. J. INT'L L. 75,
75 (art. 1) (Supp. 1934). See also RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAw
ofF THE UNITED STATES §201 (1986).

421. Recognized by the European Community on April 7, 1992. See, e.g., Review of the
Implementation of the Declaration on the Strengthening of International Security, U.N.
GAOR, 47th Sess., U.N. Doc. A/47/158 (Readex 1992); Letter from the Permanent Represen-
tatives of Belgium, France, and the United Kingdom to the Secretary-General, U.N. SCOR,
47th Sess., U.N. Doc. S/23793 (Readex 1992).

422. U.N. CHARTER art. 4. See Conditions of Admission of a State to Membership in the
United Nations (Advisory Opinion), 1948 1.C.J. 1, 57 (May 28).
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which had not yet become independent states, or having become inde-
pendent states, had achieved a measure of recognition but had not yet
been admitted to membership in the U.N. (“any decisions on the ques-
tion of the recognition of the independence of certain republics notwith-
standing”). A simple reading of the provision suggests that it was not
intended to continue to apply the arms embargo imposed upon Yugosla-
via to Bosnia, notwithstanding Bosnia’s admission to the U.N., a status
which, as was argued above, is distinct from recognized independence.
After Bosnia’s admission to the U.N., no resolution of the Security
Council ever purported independently to apply an arms embargo against
Bosnia. On the contrary, the numerous resolutions which have followed
merely reaffirm Resolutions 713 and 727.

As was already noted, the admission of Bosnia to the U.N. means
that it enjoys the rights accruing to a Member of the U.N. under the
Charter. Among these rights is the “inherent right to self-defence” under
Atrticle 51. No resolution of the Security Council passed after the admis-
sion of the Republic of Bosnia and Herzegovina to the U.N. has ever
purported to suspend its right to self-defense. The Security Council
cannot suspend an inherent right of a Member State by implication or
inference; if it is to apply an arms embargo to a Member State, it must
do so specifically and explicitly. In light of the purpose and operation of
the doctrine of reading down, Resolutions 713 and 727 should accord-
ingly be read down so as not to apply to Bosnia.

b. In the Alternative, the Failure of the Security Council to Adopt
Resolution 727 Under Chapter VII Means That the Purported
Extension of the Arms Embargo in That Resolution Is, as
an Interpretive Matter, Only a Recommendatory Measure

As discussed in the preceding section, the Security Council has itself
confirmed that Resolution 713 does not automatically apply to all of the
former Yugoslav republics. Otherwise, the need to adopt Resolution 727
could not be explained.

Resolution 727 reaffirms the embargo contamed in Resolutmn 713,
as do a number of subsequent Security Council resolutions. However,
Resolution 727 then goes on, as a separate step, to decide, by reference
to the report of the U.N. Secretary-General, that the embargo should be
extended to “all areas that have been part of Yugoslavia,” a phrase
which shall be assumed to include Bosnia for purposes of this alterna-
tive applicability argument. From this vantage point, Resolution 727
would therefore not amount to a procedural means of clarifying the
situation. Rather, it would contain a substantive decision which purports
to establish an arms embargo covering Bosnia.
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Because the possible restriction of the right of self-defense touches
on the very survival of the target state of an embargo and its population,
the U.N. Charter has established an elaborate procedure for the imposi-
tion of mandatory sanctions resolutions. The importance of these proce-
dures can only be enhanced when norms related to genocide enter the
picture in interaction with the inherent right of self-defense. In its prac-
tice over the decades, the Security Council has consistently adopted
mandatory sanctions resolutions either with a formal reference to Chap-
ter VII or a formal invocation of Article 41. The need for such a formal
invocation cannot be dismissed as a mere technicality. It is a crucial
component of a structure of legal signals that the Security Council not
only is justified in acting but also wishes to place mandatory obligations
upon Member States.

The decision of the Council concerning the extension of the arms
embargo to the former Yugoslav republics was not adopted under Chap-
ter VIL Particularly in light of the consistent practice of the Security
Council since 1946, the failure to send this signal must be taken to be of
crucial interpretive significance for understanding what the Council as a
collectivity intended by Resolution 727. The necessary interpretive
implication is that Resolution 727’s extension of the arms embargo to
Bosnia must be taken to be a recomméndatory rather than a mandatory
measure. This interpretation follows from giving interpretive weight to
the Council’s own consistent practice with respect to adopting manda-
tory as opposed to recommendatory measures. The interpretation can
only be bolstered in light of the presumption that the Council is not to
be taken to have intended to adopt a binding resolution that would either
be ultra vires the Charter or in conflict with jus cogens norms. It is
submitted that where an interpretation that would avoid placing acts of
the Security Council in a position of unlawfulness also coincides with
consistent practice of the Council, then the adoption of that interpreta-
tion by the ICJ is clearly a legitimate judicial course of action in lieu of
finding either invalidity or inoperativity.

SUBMISSIONS

On the basis of the presumed evidence, on the basis of multiple
jurisdictional contexts relevant to this Memorial, and on the basis of the
legal arguments presented in this Memorial, the Republic of Bosnia and
Herzegovina,

Requests the International Court of Justice to adjudge and declare:

1. That State Parties to the Genocide Convention that have
engaged in maintenance of the arms embargo on Bosnia
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have been in breach of their respective obligations under
Article I of the Convention to prevent genocide in Bosnia;

2. That Security Council resolutions that purport to apply and
maintain an -arms embargo against Bosnia have fettered
Bosnia’s right to self-defense in a manner ultra vires the
Security Council’s powers under the U.N. Charter;

3. That Security Council resolutions that purport to apply and
maintain an arms embargo against Bosnia are, as a matter
of both general international law and the law of the U.N.
Charter, of no legal force and effect to the extent of their
conflict with jus cogens norms related to the prohibition
of genocide;

4, That it is within the authority of the Court to treat Security
Council resolutions that are ultra vires the Charter or
which produce conflicts with jus cogens norms as being
invalid, inoperative, or inapplicable within the jurisdiction-
al order of the Court.

5. That the Court is under a duty not to recognize or other-
wise give legal effect within its jurisdictional order to
obligations flowing from Security Council resolutions that
are ultra vires the Charter or produce conflicts with jus
cogens norms and, to that extent, the existence of such
obligations would not constitute a legally effective circum-
stance precluding wrongfulness in a contentious case valid-
ly brought under the Genocide Convention.

6. That, assuming their applicability to Bosnia, Security
Council resolutions seeking to impose an arms embargo
are neither inherently in conflict with jus cogens norms
related to genocide nor inherently wultra vires the jurisdic-
tion of the Security Council to impair the right of self-
defense, and, if accompanied by effective measures to
protect Bosnians from both genocide and genocidal ag-
gression, such resolutions and the obligations flowing from
them would be recognized as having legal force and effect
within the jurisdictional order of the Court.

July 15, 1994



