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without the ghost.

1. The Importance of the Penalty Trial and the Exacer-
bation of the Death Penalty’s Uneven Application at
this Trial

Ever since 1976, when the United States Supreme Court up-
held some of the state capital punishment procedures enacted
after Furman v. Georgia,**® the trial of a capital defendant has
been divided into two parts: first, there is the guilt trial or guilt
phase, in which the jury decides whether the defendant is guilty
of a capital crime; second, if the jury does so decide, there is the
capital sentencing proceeding — the penalty trial or penalty
phase — in which the jury (or, in a very few states, the judge)
decides whether or not the defendant should be sentenced to
death. Professor Gary Goodpaster has put it well:

The guilt trial establishes the elements of the capital crime. The
penalty trial is a trial for life. It is a trial for life in the sense that
the defendant’s life is at stake, and it is a trial about life, because

143. 408 U.S. 238 (1972)(per curiam). A 5-4 decision struck down the capital punish-
ment laws of 39 states, concluding that the imposition and carrying out of the death
penalty under the arbitrarily and randomly administered system in these states consti-
tuted cruel and unusual punishment in violation of the eighth and fourteenth amend-
ments. Each of the five majority Justices wrote separate opinions giving individual rea-
sons for his conclusions; none joined the opinion of any other in the majority. Furman
“so starkly deviated from the traditional format that it can be characterized as a decision
in which there was not only no Court opinion but no Court — only a confederation of
individual, even separately sovereign, Justices.” Burt, Disorder in the Court, 85 MicH. L.
REev. 1741, 1758 (1987). For a discussion of how Justice Brennan and some of his col-
leagues “approached ‘first principles’ ” in Furman, see Brennan, Constitutional Adjudi-
cation and the Death Penalty: A View from the Court, 100 Harv. L. Rev. 313, 323-31
(1986)(text of the 1986 Oliver Holmes, Jr. lecture at Harvard University).

Many states responded to Furman by passing two types of death penalty statutes,
mandatory capital punishment laws and “guided discretion” ones which required the
sentencer to weigh various aggravating and mitigating factors in deciding whether a par-
ticular defendant should be executed. See Greenberg, Capital Punishment as a System,
91 YaLe L.J. 908, 915-16 (1982). The mandatory laws were struck down in Woodson v.
North Carolina, 428 U.S. 280 (1976); but the guided discretion statutes were upheld in
Gregg v. Georgia, 428 U.S. 153 (1976), where a 7-2 majority rejected the basic contention
that “the punishment of death always, regardless of the enormity of the offense or the
procedure followed in imposing the sentence, is cruel and unusual punishment.” Id. at
168. In companion cases to Gregg, the same 7-2 majority sustained the constitutionality
of two other state capital-sentencing procedures which, it concluded, essentially resem-
bled the Georgia system. Proffitt v. Florida, 428 U.S. 242 (1976); Jurek v. Texas, 428 U.S.
262 (1976).
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a central issue is the meaning and value of the defendant’s life.**¢

Recent decisions of the U.S. Supreme Court have enhanced
the importance of the ‘“trial for life.” The Court has made it
clear that the death penalty sentencer must take into account
all mitigating circumstances, including the defendant’s back-
ground, character, and unhappy upbringing.'*®* But the sentencer
need only consider and, of course, can only consider the mitigat-
ing evidence that is introduced.'*®* And the quantity and quality
of the mitigating evidence presented turns largely on the skill,
dedication, judgment, resourcefulness, and funding of the capital
defendant’s attorney.!*” Thus, although the penalty trial affords
an able defense lawyer the opportunity to present an enormous
amount of material “personalizing” and “humanizing” the capi-
tal defendant, “it also exacerbates the disparity in capital de-
fendants’ representation at trial, which, in turn, may be ex-
pected to exacerbate the death penalty’s uneven application.”**®

It would be hard to overestimate the importance of the
“trial for life.” Even in the most outrageous and gruesome mur-
der cases, juries have voted for life — when presented with evi-
dence that permits them to see the defendant as a human being
— when provided some basis for mercy, such as the terrible cir-
cumstances affecting the defendant’s formative development.*®
Thus, I think it fair to say that “[a] true advocate cannot permit
a capital case to go to the sentencer on the prosecution’s one-
sided portrayal alone and claim to be rendering effective
assistance.”!5°

Unfortunately, too often the defense lawyer does let the

144. Goodpaster, The Trial for Life: Effective Assistance of Counsel in Death Pen-
alty Cases, 58 N.Y.U. L. Rev. 299, 303 (1983).

145. See Eddings v. Oklahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 438 U.S. 586
(1978).

146. See Special Project: The Constitutionality of the Death Penalty in New
Jersey, 15 RutGers L.J. 261, 293 (1984).

147. Id. at 293-94. “Broad variations in attorney skill, experience, judgment — in
short, varying levels of defense attorney competency [at the penalty trial] — can [bring
about] ‘freakish’ and ‘arbitrary’ results as much as evidentiary rules or jury selection.”

148. W. WHiTE, THE DEATH PENALTY IN THE EIGHTIES 69 (1987).

149. See V. Berger, supra note 142, at 34; Goodpaster, supra note 144, at 335-38;
Tabak, The Death of Fairness: The Arbitrary and Capricious Imposition of the Death
Penalty in the 1980s, 14 NY.U. Rev. L. & Soc. CHANGE 797, 807, 843 & n.329 (1986).

150. Goodpaster, supra note 144, at 335.
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capital case go to the jury on the prosecutor’s one-sided version
alone. In one case, for example, the jury was not told (a) that
when defendant was an eleven-year-old boy he found his father,
a World War II hero suffering from psychological problems as a
result of his war experience, dead on the garage floor, a victim of
self-inflicted asphyxiation; and that (b) there was good reason to
believe that defendant’s subsequent behavior was due largely to
his father’s suicide.'® In another case, the jury was not informed
that defendant was on the borderline of mental retardation and
that his parents had cruelly neglected him as a child and then
abandoned him.'®* In still another case, the jury was not told
that when defendant was a child his violent alcoholic father had
thrown heavy objects at him and his siblings for the fun of it,
that defendant had run away from home at the age of twelve,
and that he had then been taken in by a man who sheltered him
in return for homosexual favors.!®® In all these cases, the defend-
ant was sentenced to death.

These cases are not isolated phenomena; “there has been a
surprisingly large number of cases in which defendants have
been executed after their attorneys presented little or no miti-
gating evidence at their penalty trials.”*** Indeed, one close stu-
dent of the problem has gone so far as to say: “Ineffective assis-
tance of counsel completely permeates the penalty phase of
capital trials. . . . [M]any defense attorneys do little or nothing
by way of investigation geared to sentencing issues and hence do
not themselves learn what they should be spreading before the
jury.””1ss

There are several reasons why defense lawyers perform so
badly so often at the penalty trial. For one thing, a defense law-
yer may not understand the dynamics of this phase of a capital

151. This is the case of John Spenkellink, who in May of 1979 became the first
person in 12 years to suffer involuntary execution. See W. WHITE, supra note 148, at 55.
For a poignant account of the events surrounding the execution and the last-ditch efforts
of Spenkellink’s lawyers’ efforts to save his life, see Burt, supra note 143, at 1805-13.

152. See Goodpaster, supra note 144, at 301-02 (discussing the case of Ear! Lloyd
Jackson).

153. See V. Berger, supra note 142, at 34 (discussing an actual but unidentified
case).

154. W. WHITE, supra note 148, at 55. See also Goodpaster, supra note 144, at 337 &
n.151; Tabak, supra note 149, at 805-06.

155. V. Berger, supra note 142, at 37.
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case. For another, he may not have developed a meaningful rap-
port with his client.'*® Moreover, because he is often middle
class and white, while his client is often poor and black, the de-
fense lawyer may be (or feel) ill-equipped to enter his client’s
community and gain the trust of residents who can provide help-
ful information.’®” But one major reason, surely, why too often
the defense attorney presents little or no mitigating evidence at
the penalty trial is that it takes a great deal of time and money
to gather the evidence and probably the assistance of experts to
organize and interpret it — and many states, to put it mildly,
are not accommodating:

Counsel will have to explore the defendant’s past, upbringing and
youth, relationships, treatment by adults, traumatic experiences,
and other formative influences. Counsel will have to uncover wit-
nesses from a possibly distant past, not only relatives, but child-
hood friends, teachers, ministers, neighbors, all of whom may be
scattered like a diaspora of leaves along the tracks of defendant’s
travels.'®®

Most defense counsel simply do not have the time to find or in-
terview [the witnesses who can trace the path of defendant’s life
for the jury]. So unless the defense is granted funds for an inves-
tigator — and in many states it is not — gathering information
for the penalty trials will be problematic. . . . The ability to put
someone’s life story together requires a talent that is not in the
typical criminal defense lawyer’s repertoire. [Most defense law-
yers] would be able to present the defendant’s story more effec-
tively if they had the help of an interpretive psychologist who
could assist them in collecting and organizing the material to be
presented and in interpreting (or explaining) the material in a
way the jury will understand. Again, however, the extent to which
funds are available to supply interpretive psychologists for capital
defendants varies from state to state.!®

156. See W. WHITE, supra note 148, at 56.

157. See Tabak, supra note 149, at 804.

158. Goodpaster, supra note 144, at 321.

159. W. WHITE, supra note 148, at 57. See also Goodpaster, The Adversary System,
Advocacy, and Effective Assistance of Counsel in Criminal Cases, 14 NY.U. Rev. L. &
Soc. CHANGE 59, 65-66 (1986): “Many persons executed or now scheduled to be executed
in Mississippi or Louisiana, for example, would not receive a death sentence in Califor-
nia. California is not a more lenient jurisdiction, but it provides considerable resources
for the defense of capital cases that these other states do not provide.”
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I suspect that many a capital defense lawyer would chuckle
at the suggestion that he had the time and the resources to un-
cover the mitigating circumstances theoretically possible to pre-
sent at the penalty trial. Even one who realizes that “[t]here is
simply no comparison between the public’s willingness to sup-
port more spending to prosecute people and put them in jail and
their willingness to spend money to see that people’s constitu-
tional rights to effective assistance of counsel are in fact pro-
tected”'®® may be shocked to learn how scandalously little capi-
tal defense lawyers are paid in some states.

In Louisiana, court-appointed attorneys are paid only
$1,000 in capital cases and lack the resources to hire expert wit-
nesses or to conduct thorough investigations.!®® How much
money does it take to hire defense experts? According to a lead-
ing California death penalty commentator, it is “not unusual”
for that state to provide $30,000 or $40,000 for defense ex-
perts.'®? How much money would a wealthy person spend financ-
ing a defense in a capital case? It is hard to say, because so few
capital defendants are wealthy. But recently a New Orleans bus-
iness executive charged with murder spent $250,000 mounting a
successful defense.'®®

160. Lerner, Response, 14 N.Y.U. Rev. L. & Soc. CHANGE 101 (1986). According to
one estimate, “it costs prosecutors between $500,000 and $1.8 million to win a death
sentence.” Kaplan, Death in the U.S.A., Nat’l L.J., Feb. 15, 1988, at 33.

161. See Goodpaster, supra note 159, at 66 n.47.

162. Id.

163. Hengstler, supra note 141, at 58. Since delivering these remarks, I have come
upon an article that illustrates the severe financial constraints under which many death
penalty lawyers have to operate. Judge, supra note 141, at 36. When two young lawyers
were appointed to represent indigent capital murder defendant Samuel Bice Johnson in
Mississippi, each was paid the $1,000 “maximum” for their work. “The case nearly
pushed [the lawyers’] fledgling practices into insolvency, yet requests for additional
money were routinely denied.” Id. The state court not only refused to pay for the various
experts the defense lawyers requested, but denied them the funding to bring cut-of-state
character witnesses to the penalty (or sentencing) hearing. Id. Indeed, none of the mem-
bers of the defendant’s immediate family were able to testify on his behalf at the sen-
tencing hearing because they resided in upstate New York and could not afford to travel
to Mississippi, where the hearing took place. One of Johnson’s lawyers could only tell the
jury that Johnson’s family members were not present because “[t]hey couldn’t make it.
They didn’t have the money . . . . If they were nearby they would be here. They would’ve
testified and they would have begged for his life.” Id.

In September of 1982, after a two-day trial, Johnson was sentenced to die in the gas
chamber. But while Johnson was on death row, Anthony Paduano, a young associate at
Cahill, Gordon & Reindel, in New York City, agreed to represent him in postconviction
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Stephen Bright of the Southern Prisoners’ Defense Commit-
tee in Atlanta recently observed: “I know a Mississippi lawyer
who has spent 400 hours working on [a capital case] and can
only get $1,000. I can make more money pumping gas than
working a capital case.”'®* As recently as 1985, capital defense
lawyers in Virginia were only paid an average of $687 per case —
a figure that, as the president of the state bar noted, amounts to
only a dollar an hour in some cases.*®®

The same year, the Alabama Supreme Court held that the
statutory limits of $1,000 for compensation and $500 for ex-
penses did not deny a capital defendant his right to effective
counsel because lawyers are “directed by their consciences
and . . . ethical rules” to serve their capital clients “well.”*¢¢ I
would like to put that proposition to the test by asking the

proceedings. Other Cahill lawyers soon joined Paduano in his efforts to save Johnson’s
life, and after protracted litigation the Cahill team persuaded the U.S. Supreme Court to
overturn Johnson’s death sentence. Johnson v. Mississippi, 108 S. Ct. 1981 (1988).
In urging the jury to sentence Johnson to death, the prosecution had repeatedly
referred to his 1963 assault conviction in New York as an aggravating circumstance justi-
fying the ultimate sanction. Johnson’s trial lawyers had objected that this conviction was
too remote to support the death penalty, “but they had neither time nor resources to
investigate further.” Judge, supra note 141, at 37. The Cahill team, however, did have
the time and resources — and the determination. After being rebuffed in the lower New
York courts, the Cahill lawyers persuaded the highest court of New York to vacate John-
son’s 1963 conviction on the ground that his constitutional rights had been violated in
that case. Id. at 37-40. Even then, the Mississippi Supreme Court denied relief and set
another date for Johnson’s execution. But the Cahill team persuaded the U.S. Supreme
Court to overturn Johnson’s death sentence. Id. at 40-42.
As of December 1988, “29 Cahill lawyers and 27 summer associates had logged 7,886
hours on the case. Billings and expenses, including support staff, have exceeded $1.7
million.” Id. at 42. As Cahill partner Floyd Abrams (who argued Johnson’s cause in the
U.S. Supreme Court) observed:
Think if the resources poured into this case at the end had been poured in at the
beginning . . . . Suppose instead of two young lawyers having a total of two thou-
sand dollars for everything, they’d had twenty-five thousand, fifty thousand, one
hundred thousand. It might well be that instead of the more than one-and-a-half
million dollars we’ve spent on this, none of this would have been required.

Id. at 42.

164. Hengstler, supra note 141, at 58.

165. See Tabak, supra note 149, at 801-02.

166. Ex parte Grayson, 479 So. 2d 76, 79-80 (Ala.), cert. denied, 474 U.S. 865 (1985).
But see Makemsom v. Martin County, 491 So. 2d 1109 (Fla. 1986), cert. denied, 479 U.S.
1043 (1987), holding the $3500 maximum fee for capital defense lawyers, “as applied to
many of today’s cases, provides for only token compensation” and thus “interfere(s] with
the . . . sixth amendment right to . . . counsel.” 491 So. 2d at 1112.
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judges of the Supreme Court of Alabama to work at the rate of
$1,000 a month for just a few months. After all, are not the
judges of Alabama “directed by their consciences and ethical
rules” to serve their state “well”? If we are supposed to assume
that lawyers will perform well, even though they don’t work for
money, aren’t we entitled to assume the same thing about
judges?

2. The Heavy Burden of Establishing That Defendant
was Deprived of the “Effective Assistance” of Counsel

As early as the landmark case of Powell v. Alabama,'®” the
Court pointed out that when a court is required to appoint
counsel, that duty “is not discharged by an assignment at such a
time or under such circumstances as to preclude the giving of
effective aid in the preparation and trial of the case.”**® Powell
and subsequent cases “establish a right to effective assistance [of
counsel] that apparently extends to all proceedings for which
there would be a right to appointed counsel under either the
Sixth Amendment, due process, or some other constitutional
provision.”’'®

In theory, therefore, a new lawyer on appeal or on collateral
review can overturn a capital conviction or a death sentence by
establishing that the defendant was the victim of “ineffective”
trial counsel. But, in actuality, this is a herculean task.

A goodly number of the most talented and dedicated mem-
bers of the private bar have collaterally attacked capital convic-
tions or death sentences. (I am happy to see that one such law-
yer, Ronald Tabak, is with us today.) But it is extremely difficult
for even the very best lawyer, entering the fray after direct re-
view is complete (the point at which private death penalty law-
yers typically become involved), to “pick up the pieces.” As Jus-
tice Marshall recently observed: “In the changed legal
environment death penalty lawyers now face, this assistance —
laudable and valuable as it is — often comes too late to help a
convicted defendant. Counsel on collateral review is boxed in by

167. 287 U.S. 45 (1932).

168. Id. at 71 (emphasis added). Since the trial court had failed to make an “effec-
tive appointment of counsel” in the Powell case, the defendants were denied due process.

169. 2 W. LaFave & J. IsraeL, CRIMINAL PROCEDURE § 11.7 (a) (1984).
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any mistakes or inadequacies of trial counsel.”*"°

When Justice Marshall spoke of “the changed legal environ-
ment death penalty lawyers now face,” he had in mind such
cases as Strickland v. Washington,'™ the seminal 1984 ruling on
the standards to be applied (and they are very formidable ones)
in determining whether a defendant did in fact receive the “ef-
fective assistance” of counsel guaranteed by the sixth
amendment.

Under Strickland, in order to get his conviction or death
sentence reversed, a defendant must show not only that his law-
yer was deficient at the guilt trial or capital sentencing proceed-
ing — that “identified acts or omissions of counsel were outside
the wide range of professionally competent assistance”'’* — but
also that this deficient performance was prejudicial. Establishing
that counsel’s performance was professionally unreasonable is no
small feat, but this is not enough. To obtain relief, defendant
must also show that there is a reasonable probability — “a
probability sufficient to undermine confidence in the outcome”
— that, “but for counsel’s unprofessional errors, the result of the
proceeding would have been different.”!”®

This is to require a great deal. This is to require too much.
This is “far less a standard for effective assistance of counsel
than a standard for disposing of effective assistance of counsel
claims.”7

A death row inmate who claims that counsel’s assistance at
the guilt trial or penalty trial was so “ineffective” as to require
reversal of his capital conviction or his death sentence shouldn’t
have to clear two formidable hurdles. It is difficult enough to
overcome the first hurdle, to establish that a lawyer’s perform-
ance was deficient:

Judicial scrutiny of counsel’s performance must be highly defer-
ential . . . . [A] court must indulge a strong presumption that
counsel’s conduct falls within the wide range of professional assis-
tance; that is, the defendant must overcome the presumption

170. Marshall, Remarks on the Death Penalty Made at the Judicial Conference of
the Second Circuit, 86 CoLum. L. REv. 1, 4 (1986).

171. 466 U.S. 668 (1984).

172. Id. at 690.

173. Id. at 694.

174. Goodpaster, supra note 159, at 80.
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that, under the circumstances, the challenged action “might be
considered sound trial strategy.” There are countless ways to pro-
vide effective assistance in any given case.

[T]he court should recognize that counsel is strongly pre-
sumed to have rendered adequate assistance and made all signifi-
cant decisions in the exercise of reasonable professional
judgment.'?®

If a death row inmate can clear this high hurdle, that ought
to be enough. As dissenting Justice Marshall maintained, “[i]n
view of all the impediments to a fair evaluation of the
probability that the outcome of a trial was affected by ineffec-
tiveness of counsel” — difficulties “exacerbated by the possibil-
ity that evidence of injury . . . may be missing from the record
precisely because of the incompetence of defense counsel” — we
should not “impose on a defendant whose lawyer has been
shown to have been incompetent the burden of demonstrating
prejudice.”*?® If that strikes too many as too drastic, then the
burden should be on the government to show that counsel’s defi-
cient performance was harmless beyond a reasonable doubt.'”

In establishing its two-pronged test for determining when a
defendant has been denied the effective assistance of counsel,
the Strickland Court viewed a capital sentencing proceeding as
if it were an ordinary trial.!?® But applying a “prejudice” test to

175. Strickland, 466 U.S. at 690. As Professor Goodpaster observes, the Strickland
Court “simply declares [the strong presumptions of attorney competence and of the reli-
ability of trial results] and makes no effort to establish a factual basis for them or other-
wise to justify them . . .. The presumption is merely an expression of confidence in the
workings of the adversary system; belief in the system, not knowledge of its actual opera-
tions, animates it.” Goodpaster, supra note 159, at 73. See also V. Berger, The Supreme
Court and Defense Counsel: Old Roads, New Paths — A Dead End?, 86 CoLum L. REv.
9, 101 (1986): “The truly troubling feature of [Strickland] is that a majority of the jus-
tices have now placed their imprimatur on the ‘comfortable fiction’ that grossly defective
assistance is anomalous, an exceptional ‘breakdown in the adversary process’ rather than
a symptom of widespread collapse in the delivery of defense services.” Moreover,
“[w]ealth discrimination and criminal defense financing problems are endemic to the
criminal justice system, and the new effective assistance rules neither lessen nor even
acknowledge them.” Goodpaster, supra note 159, at 75.

176. Strickland, 466 U.S. at 710 (Marshall, J., dissenting). At this point Justice
Marshall’s criticism of the Strickland test is not limited to capital cases. See also V.
Berger, supra note 175, at 88-96 (rejecting the concept of actual prejudice as a compo-
nent of ineffective counsel claims).

177. See V. Berger, supra note 175, at 96.

178. Strickland, 466 U.S. at 687.
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such a proceeding strikes me as particularly anomalous — al-
most bizarre.

The Court has told us that the capital sentencing jury is
called upon to make “the often highly subjective, ‘unique, indi-
vidualized judgment regarding the punishment that a particular
person deserves,’ " and that a court on appellate or collateral
review “would be relatively incapable of evaluating the ‘literally
countless factors that [a capital sentencer] consider[s]’ in mak-
ing what is largely a moral judgment of the defendant’s de-
sert.”’®® How can any court go about analyzing whether, and to
what extent, a deficient performance by defense counsel influ-
enced a “highly subjective, individualized judgment” or “a moral
judgment of the defendant’s desert”?

A lawyer trying to save the life of a capital defendant must
usually do what the great defense lawyers have always done in
capital cases — appeal to the emotions of the sentencer.’®* How
can any court analyze whether or not a deficient performance by
defense counsel affected a jury’s emotional response?

As Professor Goodpaster has asked: “How can a reviewing
court possibly determine how [a jury] would have responded
emotionally to evidence [it] did not hear?”'®2 How can any court
say with any confidence that the failure to present a history of
child abuse or the failure to reveal that defendant suffered an
early injury that caused brain damage, or the failure to disclose
that when defendant was young his father committed suicide or
his mother was murdered was not “prejudicial”?

No doubt there are judges who think they can make such
determinations. But they “overlook the fact that many juries
confronted with extremely egregious murders have nevertheless
voted life sentences.”®?

179. Caldwell v. Mississippi, 472 U.S. 320, 340 n.7 (1985) (quoting Zant v. Stephens,
462 U.S. 868, 900 (1983) (Rehnquist, J., concurring in judgment)).
180. Caldwell, 472 U.S. at 341 n.7 (quoting Zant, 462 U.S. at 901). See also W.
WHITE, supra note 148 at 86;
[T]he type of issues to be determined at the guilt and penalty stage are quite
different. At the penalty stage, the sentencer is less concerned with resolving dis-
crete factual questions than with making a moral judgment on the basis of its
total view of the defendant and the circumstances of the offense.
181. See W. WHITE, supra note 148, at 82-83.
182. Goodpaster, supra note 159, at 84 (emphasis added).
183. Tabak, supra note 149, at 807.
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In the setting of the capital sentencing proceeding, I submit,
the search for “prejudice” is even more speculative and even less
rewarding than was the search for “prejudice” under the old rule
of Betts v. Brady.

3. Must (Should) Indigent Death Row Inmates Be Fur-
nished Counsel to Pursue State Collateral Proceedings?

The right of a prisoner seeking habeas corpus (or other
postconviction relief) to legal assistance — even a prisoner on
death row — has generally been viewed as quite limited. Al-
though a majority of states provide for the appointment of coun-
sel in postconviction proceedings at the discretion of the court
and in some jurisdictions appointment appears to be mandatory
once an evidentiary hearing has been granted,'®* “[c]ourts have
generally held that there is no constitutional grounding for re-
quiring the appointment of counsel in what is basically a civil
proceeding.”*®®

Those jurisdictions which automatically appoint counsel
once an evidentiary hearing is granted may seem quite generous,
‘but they appoint counsel only after the petition is filed and then
only if a nonfrivolous claim is raised. The trouble is that you
usually need a lawyer to draft a petition demonstrating that you
deserve an evidentiary hearing. In other words, you usually need
a lawyer to show why you should be provided a lawyer.

In some respects this situation is not unlike the one at issue
in Douglas v. California,'®® a case decided the same day as
Gideon. Douglas struck down on equal protection grounds a
practice whereby an indigent defendant, but not his more afflu-
ent counterpart, had to “run [the] gauntlet of a preliminary
showing of merit” to have his appeal presented by counsel.’®’
Thus, “the indigent, where the record [was] unclear or the errors
[were] hidden, [had] only the right to a meaningless ritual, while
the rich man [had) a meaningful appeal.”*®®

The Douglas opinion emphasized, however, that it was not

184. 1 STANDARDS FOR CRIMINAL JUSTICE § 5-4.2 (2d ed. Supp. 1986).
185. 3 W. LAFAVE & J. IsrAEL, CRIMINAL PROCEDURE § 27.9 (a) (1984).
186. 372 U.S. 353 (1963).

187. Id. at 357.

188. Id. at 358.
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requiring “absolute equality” throughout the criminal process;
all that was at issue was the first level of appeal, “the one and
only appeal an indigent has as of right . . . .”'®*® And a decade
later, in Ross v. Moffitt,'®® the Court declined to apply the
“equality principle” to the later stages of the criminal appellate
process.

If Ross v. Moffitt were the only relevant case, it would not
even be arguable that prisoners have a constitutional right to
counsel when mounting collateral attacks to their convictions.
After all, “[plostconviction relief is even further removed from
the criminal trial than is discretionary direct review.”*®!

But there is another Supreme Court case to be taken into
account, one that points in a different direction — a “right of
access to the courts” case called Bounds v. Smith.'*> This case
rejected the argument that a prisoner’s constitutional right of
access to the courts means only that the government cannot
deny or obstruct a prisoner’s access, or that it “merely obliges
States to allow inmate ‘writ writers’ to function.”'®® Bounds
held, rather, that the right to access “requires prison authorities
to assist inmates in the preparation and filing of meaningful le-
gal papers by providing prisoners with adequate law libraries or
adequate assistance from persons trained in the law.”'®*

189. Id. at 357.

190. 417 U.S. 600 (1974).

191. Pennsylvania v. Finley, 481 U.S. 551, 556-67 (1987). Building on the premise
that one has no underlying constitutional right to appointed counsel in state postconvic-
tion proceedings, Finley held that if a state does establish such a right it need not com-
ply with federal constitutional procedures for withdrawal of appointed counsel — “pro-
cedures which were designed soley to protect [an] underlying constitutional right.” Id. at
557.

192. 430 U.S. 817 (1977).

193. Id. at 823.

194. Id. at 828. Nor did the Court, per Justice Marshall, view collateral proceedings
as simply a phase of the criminal process even further removed from the criminal trial
than discretionary appellate review:

[W]e are concerned in large part with original actions seeking new trials, release
from confinement, or vindication of fundamental civil rights. Rather than present-
ing claims that have been passed on by . . . [a trial and an appellate court], they
frequently raise heretofore unlitigated issues . . . . The need for new legal research
or advice to make a meaningful initial presentation to a trial court . . . [in a collat-
eral proceeding] is far greater than is required to file an adequate petition for
discretionary review.
Id. at 827-28.
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Dissenting Justice Rehnquist protested:

It would seem, a fortiori, to follow from . . . [Ross v. Moffitt] that
an incarcerated prisoner who has pursued all his avenues of direct
review would have no constitutional right whatever to state ap-
pointed counsel to represent him in a collateral attack on his con-
viction . . . . Yet this is the logical destination of the Court’s rea-
soning today. If “meaningful access” to the courts is to include
law libraries, there is no convincing reason why it should not also
include lawyers appointed at the expense of the State.'®®

I think that Justice Rehnquist was quite right about the im-
plications of Bounds. Indeed, I would go further. There is a con-
vincing reason why meaningful access to the courts should in-
clude lawyers appointed by the State — “ ‘meaningful access’ to
the . .. courts can seldom be realistically advanced by the device
of making law libraries available to prison inmates untutored in
their use.”1%¢

The promise (or fear) that the reasoning in Bounds would
lead to a constitutional right to appointed counsel in collateral
proceedings has been realized — at least in the Fourth Circuit,
and at least with respect to death row inmates.

Two years ago, in the Giarratano case, a U.S. district court
in Virginia ruled that the constitutional right of access to the
courts calls for the appointment of counsel for death row in-
mates seeking habeas corpus relief.'® Three considerations —
the limited amount of time death row inmates have to prepare
and present their petitions; the complexity and difficulty of
death penalty jurisprudence; and the emotional instability of in-
mates bracing themselves for impending death — led the dis-
trict court to conclude that death row prisoners “are incapable
of effectively using lawbooks to raise their [postconviction]
claims.”1?®

This conclusion is hardly surprising. I know some law stu-

195. Id. at 840-41 (Rehnquist, J., joined by Burger, C.J., dissenting).

196. Id. at 836 (Stewart, J., joined by Burger, C.J., dissenting).

197. Giarratano v. Murray, 668 F. Supp. 511 (E.D. Va. 1986), aff'd in part and
rev’d in part, 836 F.2d 1421 (4th Cir.), diff. results reached on reh’g, 847 F.2d 1118 (4th
Cir.), rev'd, 109 S. Ct. 2745 (1989). The district court found inadequate the assistance
provided by seven part-time attorneys, who had to meet the needs of over 2,000 prison-
ers. Id. at 514.

198. Giarratano, 668 F. Supp. at 513.
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dents who are incapable of using lawbooks effectively. But we
are not talking about marginal law students. Many death row
prisoners can neither read nor write.’®® The Georgia Clearing-
house on Prisons and Jails suggests that of the 1900 prisoners on
death row nationwide at the time of the estimate, at least 250
may be mentally retarded.z’® “Further, many death row inmates
suffer from mental illness.”?** On top of all this, no less a vet-
eran of capital habeas litigation than Judge John Godbold, for-
mer Chief Judge of the U.S. Court of Appeals for the Eleventh
Circuit, has called such litigation “the most complex area of the
law I deal with.”2°2

This year, impressed with, and persuaded by, the district
court’s findings in the Giarratano case, a majority of the U.S.
Court of Appeals for the Fourth Circuit, sitting en banc, af-
firmed.2°® As for the Supreme Court cases that seem to stand for
the proposition that there is no right to appointed counsel in
state postconviction proceedings,?** they were not “meaningful
access” cases, they did not address the rule announced in
Bounds and, “most significantly,” they did not involve the death
penalty.2°®

There is much to be said for the result the Fourth Circuit
reached in Giarratano,*® especially if we mean what we say

199. Mello, Facing Death Alone: The Post-Conviction Attorney Crisis on Death
Row, 37 Am. UL. REv. 513, 516 (1988). In 1982, after extensive evidentiary hearings, a
federal district court found that more than half of Florida’s inmates were functionally
illiterate. Id. at 549.

200. Id. at 550.

201. Id. at 551.

202. “You Don’t Have To Be A Bleeding Heart,” Representing Death Row: A Dia-
logue between Judge Abner J. Mikva and Judge John C. Godbold, 14 Hum. Rrs. 22, 24
(Winter 1987). See also Godbold, Pro Bono Representation of Death Sentenced In-
mates, 42 Rec. A. B. A. Crry N.Y. 859 (1987); “A death penalty case will be as difficult
and demanding litigation as you will ever participate in. It will require a substantial
investment of time. The law is difficult. It’s complex. It changes every week. Research is
tough.” Id. at 871.

203. Murray v. Giarratano, 847 F.2d 1118 (4th Cir.), aff’d in part and rev’d in part,
847 F.2d 1421 (4th Cir.), diff. results reached on reh’g, 847 F.2d 1118 (4th Cir.), cert.
granted, 109 S. Ct. 303 (1988), rev'd, 109 S. Ct. 2765 (1989).

204. See supra notes 189-91 and accompanying text.

205. Giarratano, 847 F.2d at 1121-22 (1988).

206. For a powerful argument in support of a right to appointed counsel in capital
collateral proceedings, published some time after I delivered these remarks and shortly
before the U.S. Supreme Court handed down its decision in Giarratano, see Mello, Is
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when we say that “the qualitative difference of death from all
other punishments requires a correspondingly greater degree of
scrutiny of the capital sentencing determination.”?°” But there is
also something to be said for the view of the Fourth Circuit dis-
senting judges that the majority’s holding cannot be squared
with U.S. Supreme Court precedent,?’® that “there is no support
for the view that death penalty cases are subject to a separate
set of standards for postconviction review,”?°® and that “[ulnder
the guise of meaningful access, the majority has established a
right to appointed counsel where none is required by the Consti-
tution”?'® — or, at least, by U.S. Supreme Court precedent.

I have spoken to a number of law professors and death pen-
alty lawyers who like the result a majority of the Fourth Circuit
reached in Giarratano. None of them are eager to see the U.S.
Supreme Court grant certiorari in this case. All would rather
have the High Court postpone consideration of this issue for sev-
eral years, hoping that in the meantime other lower courts will
follow the lead of the Fourth Circuit.?**

There a Federal Constitutional Right to Counsel in Capital Post-Conviction Proceed-
ings?, 79 J. CriM. L. & CriminoLoGY 1065 (1989).
207. California v. Ramos, 463 U.S. 992, 998-99 (1983).
208. Giarratano, 847 F.2d at 1123 (Wilkinson, J., concurring in part and dissenting
in part).
209. Id. at 1124.
210. Id. at 1125 (Wilkins, J. concurring in part and dissenting in part).
211. A week after I delivered these remarks, however, the U.S. Supreme Court
granted certiorari in Murray v. Giarratano, 109 S. Ct. 303 (1988). A 5-4 majority per
Chief Justice Rehnquist, then reversed the Fourth Circuit, Murray v. Giarratano, 109 S.
Ct. 2765 (1989). The majority deemed Ross v. Moffitt and, more specifically, Pennsylva-
nia v. Finley (discussed supra note 191), controlling. These cases, especially Finley, ob-
served the Court, mean that a state is not constitutionally required to appoint counsel
for indigent prisoners seeking postconviction relief and this rule
should apply no differently in capital cases than in noncapital cases. State collat-
eral proceedings are not constitutionally required as an adjunct to the state crimi-
nal proceedings and serve a different and more limited purpose than either the
trial or appeal. The additional safeguards imposed by the Eighth Amendment at
the trial stage of a capital case are, we think, sufficient to assure the reliability of
the process by which the death penalty is imposed. We therefore decline to read
either the Eighth Amendment or the Due Process Clause to require yet another
distinction between the rights of capital case defendants and those in noncapital
cases.

Giarratano, 109 S. Ct. at 2770-71.

The pivotal fifth vote was cast by Justice Kennedy, who concurred “on the facts and

record of this case.” Id. at 2773 (Kennedy, J., concurring). He recognized that “collateral

relief proceedings are a central part of the review process for prisoners sentenced to
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D. Some Final Remarks

A quarter-century ago, commenting on Gideon and its after-
math in his celebrated book about this celebrated case, Anthony
Lewis wrote: “The Supreme Court had sounded a trumpet. The
response had to come from society.”?!?

I did not fully agree with Mr. Lewis at the time — not if he
meant that “having sounded the trumpet, the Court may with
safety and prudence lay that trumpet down”?'* — and I still am
not in agreement with him. Others on the program may take is-
sue with me, but I, for one, doubt that “political action” or the
“response of society” (or call it what you will) can be expected
to fulfill the promise of Gideon without further direction and
encouragement (and sometimes stiff prodding) by the Court
and/or the courts with a small “c”.

It is interesting to note that Florida, the state in which the
Gideon case arose, has become “a pioneer in crafting a legisla-
tive solution” to the postconviction attorney crisis on death row
by creating a publicly-funded state agency that handles only
habeas death cases.?’* But how did this come about?

State trial judges stayed the execution of two prisoners be-
cause they lacked postconviction counsel. The state attorney
general sought to have the stays lifted in the Florida Supreme

death;” that “a substantial proportion of these prisoners succeed in having their death
sentences vacated in habeas corpus proceedings;” and that the complexity of death pen-
alty jurisprudence “makes it unlikely that capital defendants will be able to file success-
ful petitions for collateral relief without the assistance of persons learned in the law.” Id.
at 2772. However, Justice Kennedy then observed that “no prisoner on death row in
Virginia has been unable to obtain counsel to represent him in postconviction proceed-
ings, and Virginia’s prison system is staffed with institutional lawyers to assist in prepar-
ing for postconviction relief.” Id. at 2773.

I do not think the second point is worth very much. It is hard to see how Virginia’s
seven part-time lawyers can possibly meet the needs of over 2,000 prisoners. The first
point may prove significant. Justice Kennedy may not allow the execution of a death row
inmate who has not secured counsel for his state postconviction proceeding. On the other
hand, under the Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 7001(q), 102 Stat
4181, 4393 (1988), attorneys will be appointed in federal habeas corpus proceedings chal-
lenging a death sentence. Justice Kennedy may consider this sufficient, depending on
how the Court applies its procedural default rules in such a setting.

212. A. Lewis, supra note 69 at 193 (1964).

213. Kamisar, Book Review, 78 HaRv. L. REv. 478, 484 (1964).

214. Mello, supre note 199 at 516-17. See generally Singer, Enemies under the
Same Roof, THE AM. Law., Jan.-Feb. 1988, at 147.
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Court, but was rebuffed. Chief Justice Joe Boyd “asked, rhetori-
cally, whether death row inmates are not ‘entitled to at least
have some lawyers talk to them before they die when they ha-
ven’t seen lawyers in years?’ 7?*®* The Florida Attorney General’s
office got the message: the state courts would block any sched-
uled execution of an inmate who lacked counsel even though a
volunteer attorney turned up shortly before the execution.?'®

At this point, the state attorney general became “the princi-
pal proponent” of legislation establishing an office for capital
collateral representation.?'” Absent such legislation, he could see
“capital punishment in Florida coming to a grinding halt.”?!® “If
we are going to continue to have executions in Florida,” he told
the state legislature, “this is a step we should take.”?'?

This is an illustration of how state courts can inspire or in-
duce “political action” fulfilling the promise of Gideon. And
this, in brief, is the story of how “a state staunchly in favor of
the death penalty came to create an agency to fight it.”??° And
fight it vigorously the agency has.?*

I have dwelt on the Giarratano case at some length. Permit
me to say another word about it. Giarratano was a class action
‘brought by death row inmates in the state of Virginia. But rep-
resenting these inmates in the U.S. Court of Appeals for the
Fourth Circuit were four lawyers from Paul, Weiss, Rifkind,
Wharten & Garrison: Steven Landers, Jay Topkis, Alisa Shudof-
sky and Clyde Allison. And on the American Bar Association’s
amicus brief was a fifth lawyer from this city (and one of our
panelists today): Ronald Tabak of Skadden, Arps, Slate, Mea-

215. Tabak, supra note 149, at 831.

216. Mello, supra note 199, at 600-01. When the state appealed the stays of execu-
tion a lawyer represented one of the prisoners in the Florida Supreme Court, but he had
entered the case only days before. Id. at 600.

217. Id. at 600-01.

218. Id. at 601.

219. Id. at 601-02.

220. Singer, supra note 214, at 148. According to a 1986 Amnesty International
U.S.A. survey, 84% of Florida residents favor capital punishment in murder cases. /d.

221. Although there is reason to believe that the attorney general thought the estab-
lishment of the state agency, the Office of the Capital Collateral Representative, would
speed up executions, this is not the way it has turned out. During the two years before
the agency began operations in October of 1985, there were 12 executions. In the two
years since, only four executions occurred. Although 64 death warrants were signed by
the governor, the agency obtained stays of execution in 60 cases. Id.
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gher & Flom.222

As long as we have such people in our profession, the trum-
pet will sound again. For lawyers such as these will not let the
courts lay that trumpet down.

222. A tip of the hat, too, to the many lawyers and summer associates at Cahill
Gordon & Reindel who logged close to eight thousand hours on behalf of death row
inmate Samuel Bice Johnson. See supra note 163.

HeinOnline -- 10 Pace L. Rev. 378 1990



