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satisfy the sixth amendment).!’

The same “neutrality” stance is reflected in the first
draft—the pre-Miranda draft—of the American Law Institute’s
Model Code of Pre-Arraignment Procedure:

Although we do not believe that the state has an affir-
mative obligation to insure that persons in custody will not
incriminate themselves, this does not mean that the state
has a right to tip the scales the other way and prevent a
person in custody from seeking aid and assistance at every
step of the investigation if he wishes to have it. And
although the state has no obligation to refrain from
inquiry if a prisoner is lawfully in custody and available
for inquiry, the state has no right at any time to take
positive steps to insure that that inquiry will be carried on
under conditions which deprive a person of legal and moral
support and advice.'*?

Not infrequently, as a member of the Advisory Committee to
the Model Pre-Arraignment Code, I criticized the Reporters for
being too insensitive to the rights of suspects. I recall their
views now to demonstrate that even those who take what I
consider to be a rather cramped view of the fifth and sixth
amendments would not support Crooker and Cicenia.

Although I have done so up to this point, one need not
analyze the Crooker rule in terms of the right to counsel. One
may also appraise it in light of the pre-Escobedo, pre-Miranda
“voluntariness” test. Whether or not one believes that
custodial police interrogation without more is “inherently
coercive” or, more accurately, that such interrogation gener-
ates enough tension and pressure to constitute “compulsion”
within the meaning of the fifth amendment,’* what about
the circumstances in which Mr. Crooker found himself? Isn’t
persistent stationhouse questioning in the face of a suspect’s

118. See Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 CAL. L.
REV. 929, 942 & n.70, 943 (1965), reprinted in H. FRIENDLY, supra note 117, at 235,
249 & n.70, 251.

119. A MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE 186 (tent. draft no. 1,
1966), (commentary to § 5.07) [hereinafter MODEL CODEL].

120. Compare Schulhofer, Reconsidering Miranda, supra note 31, at 440-53 with
Grano, Miranda’s Constitutional Difficulties: A Reply to Professor Schulhofer, 55 U.
CHL L. REV. 174, 180-86 (1988) and Markman, The Fifth Amendment and Custodial
Questioning: A Response to “Reconsidering Miranda,” 54 U. CHI. L. REV. 938, 942-44
(1987).
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clear and repeated expressions of unwillingness to talk to the
police without first consulting a lawyer “inherently coercive”?
Doesn’t continued interrogation under such circumstances
significantly undermine the average person’s resolve?'?!
Send the message that he is cut off from the outside world
unless and until he answers his captor’s questions? Impress
upon him that his ultimate freedom and fate are in the hands
of his captors?!?

During its long reign, the terminology of the pre-Miranda
“voluntariness” test remained the same—the courts continued
to use such language as “voluntariness,” “coercion,” “free will,”
“unconstrained choice,” “breaking the will” and “overbearing
the mind”—but the meaning of these elusive terms changed.
As Justice Harlan pointed out in his Miranda dissent, there
was “a continuing re-evaluation on the facts of each case of
how much pressure on the suspect was permissible”? and
“the overall gauge has been steadily changing, usually in the
direction of restricting admissibility.”**

Even before the “voluntariness” test was largely displaced,
first by Escobedo and then by Miranda, I doubt that Crooker
and Cicenia were still “good law.” I have in mind Haynes v.
Washington,'” the last of the pre-Escobedo, pre-Miranda
cases to apply the “voluntariness” test, where, during the
sixteen-hour period between the time of his arrest and the
time he signed a written confession, the suspect “several
times” asked the police to allow him to call his wife, only to be
told each time that he would not be permitted to do so unless
and until he “cooperated” with the police and admitted his
involvement in the case.’”® In invalidating the resulting

121. Mr. Crooker was not the “average defendant,” but a college graduate who had
attended one year of law school. See supra note 112. As the companion case of
Cicenia v. LaGay indicates, however, even if Mr. Crooker had been an average
defendant, the result would have been the same. See id.

122. Section 5.04(b) of the pre-Miranda MODEL CODE OF PRE-ARRAIGNMENT
PROCEDURE draft classifies “persistent questioning” of a suspect after he has “made
it clear that he is unwilling to make a statement or wishes to consult counsel before
making a statement” as one form of “unfair inducement of statements.” MODEL
CODE, supra note 119, at 45. A note on § 5.04(b), id., explains that “[pJersistence in
interrogation in the face of such a clear expression of will would clearly appear to be
coercive.”

123. Miranda v. Arizona, 384 U.S. 436, 507 (1966) (Harlan, J., dissenting).

124. Id. at 508 (Harlan, J., dissenting).

125. 373 U.S. 503 (1963).

126. Id. at 504.
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confession, a 5-4 majority, per Goldberg, J., observed:

Confronted with the express threat of continued incom-
municado detention and induced by the promise of commu-
nication with and access to family, Haynes understandably
chose to make and sign the damning written statement;
given the unfair and inherently coercive context in which
made, that choice cannot be said to be the voluntary
product of a free and unconstrained will, as required by
the Fourteenth Amendment.'?

As I see it, the Court could have described Crooker’s plight
essentially the same way it described Haynes’. Indeed, all
other things being equal, repeated denials of a suspect’s
request to call a lawyer strike me as more likely to undermine
a person’s resolve—more likely to bring home to him the
intimidating nature of incommunicado detention—than
repeated denials of a suspect’s request to contact his spouse.

As the Court has since observed:

[TThe lawyer occupies a critical position in our legal system
because of his unique ability to protect . . . a client under-
going custodial interrogation. . . .

. . . Whether it is a minor or an adult who stands
accused, the lawyer is the one person to whom society as
a whole looks as the protector of the legal rights of that
person in his dealings with the police and the courts.'®®

In any event, I do not see how one can reconcile the Court’s
approach in Haynes with its reasoning five years earlier in
Crooker and Cicenia.'® More important, Justice Clark, the
author of the Crooker opinion, did not see how Crooker and

127. Id. at 514.

128. Fare v. Michael C., 442 U.S. 707, 719 (1979) (Blackmun, J.). I realize that the
Court made these remarks in a case applying and explaining the Miranda doctrine,
but it seems to me that it is a sound observation whatever test a court is using for
admitting confessions. A lawyer has always had a “unique ability” to protect a person
in the hands of the police; she has always been regarded as the prime protector of a
suspect’s rights.

129. See Note, Developments in the Law—Confessions, 79 HARv. L. REV. 935, 1004
(1966) (pre-Miranda) (“{Ulnless Haynes v. Washington is ‘limited to its facts’ or
otherwise explained, the grant of a request for counsel may be required by the
voluntariness test.”).
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Haynes could be reconciled either. Dissenting in Haynes, he
protested:

The Court concludes . . . that the police, by holding
petitioner incommunicado and telling him that he could
call his wife after he made a statement and was booked,
wrung from him a confession he would not otherwise have
made, a confession which was not the product of a free
will. In Crooker v. California . . . however, we found no
coercion or inducement, despite the fact that the
petitioner’s repeated requests for an attorney were denied
and “he was told that ‘after [the] investigation was con-
cluded he could call an attorney.’ *'*°

Some rules of the “old world” of criminal procedure might
have been better than those we have today. But not the
Crooker-Cicenia rule. I think it unlikely that the Court will
overrule Miranda, at least in the foreseeable future. But even
if it does I believe it highly unlikely that the Court will
revivify Crooker and Cicenia. I doubt that we shall ever pass
that way again. Nor should we.

Is MIRANDA “INCOMPATIBLE”
WITH THE APPROACH TAKEN IN
THE MORE RECENT CONFESSION CASES?

According to Professor Grano, the “philosophical premises”
underlying Miranda and “the recent cases that have been
chipping away at Miranda” are “contradictory” and “incom-
patible.”™ To make his point, Grano compares and con-
trasts language in the recent case of Moran v. Burbine'®
with passages in a decision that preceded Miranda by two
years, Escobedo v. Illinois'™® (but strangely, not with any
language in Miranda itself).!3

Burbine recognized the need for, and the importance of,

130. 373 U.S. at 525 (Clark, J., dissenting).
131. See Grano, Introduction, at 406-08.
132. 475 U.S. 412 (1986).

133. 378 U.S. 478 (1964).

134. See Grano, Introduction, at 406-07.
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police questioning as “a tool for effective enforcement of
criminal laws.”® It declined to adopt a rule “requiring the
police to inform the suspect of an attorney’s efforts to contact
him”"*® when the suspect had waived his rights (including
the right to counsel) and was unaware that a relative of his
had asked a lawyer to meet with him. The Court concluded
that the “minimal benefit” such a rule would add to the
suspect’s protection was outweighed by the “substantial cost”
it would impose on society.'®

Escobedo, on the other hand, does contain some sweeping
language indicating an unwillingness to accommodate compet-
ing interests.!®® Thus, the Escobedo Court rejected the
argument that if a right to counsel were provided prior to
indictment, the number of confessions obtained by the police
would be significantly reduced, retorting:

This argument, of course, cuts two ways. The fact that
many confessions are obtained during this period points up
its critical nature as a “stage when legal aid and advice”
are surely needed. . . . The right to counsel would indeed
be hollow if it began at a period when few confessions were
obtained.'

At another point, as Grano notes,*® the Escobedo majority
observed:

We have learned the lesson of history . . . that a system of
criminal law enforcement which comes to depend on the
“confession” will, in the long run, be less reliable and more
subject to abuses than a system which depends on extrin-

135. 475 U.S. at 426 (quoted in Grano, Introduction, at 407).

136. 475 U.S. at 427 (quoted in Grano, Introduction, at 407).

137. Id.

138. The Escobedo opinion has an accordion-like quality. At some places the
language of the opinion is quite confining, so much so that it arguably limits the case
to its special facts. At other places, however, the opinion does launch a broad attack
on the use of confessions in general and does threaten (or promise) to eliminate
virtually all police interrogation. For a summary of the wide disagreement over the
probable meaning of Escobedo—and over what it ought to mean—see Y. KAMISAR,
POLICE INTERROGATION AND CONFESSIONS: ESSAYS IN LAW AND POLICY 161-62 (1980)
[hereinafter KAMISAR ESSAYs].

139. 378 U.S. at 489 (quoted in part in Grano, Introduction, at 406-07).

140. See Grano, Introduction, at 407.
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sic evidence independently secured through skillful
investigation.'!

Because Grano never quotes from Miranda, only from
Escobedo, how does he establish that the premises of Miranda
and the recent confession cases are “contradictory” and
“incompatible” He assures us that “Miranda and its progeny

. . are essentially dependent upon the thinking reflected in
Escobedo” and that the language in Escobedo “reflects the
thinking that underlies Miranda.”*> But he never supports,
or even tries to support, that assertion. I don’t think he can.
I think that the Escobedo language he quotes only reflects the
thinking in Escobedo, not that in Miranda.

Although many hoped that the Miranda Court would beat a
general retreat from Escobedo, which the Miranda Court did
not do, it did turn away from the expansive language and far-
reaching implications of Escobedo. Miranda did not build on
the thinking in Escobedo as much as it displaced it. Although
the Miranda Court moved in the same general direction as
Escobedo, it chose a different path. Its “use of ‘custodial
interrogation’ actually mark[ed] a fresh start in describing the
point at which the Constitutional protections begin.”*?

This is not something I am saying for the first time in
response to Professor Grano. Rather, it is something that
seemed fairly clear to me a quarter of a century ago, the year
Miranda was decided:

As I read Miranda, it is not simply a bigger and better (or
worse, depending upon your viewpoint) Escobedo. 1t is
quite different. Escobedo assigns primary significance to
the amount of evidence of guilt available to the police at
the time of questioning; hence there is much talk about
“prime suspects,” “focal point,” and the “accusatory” stage.
Miranda, on the other hand, attaches primary significance
to the conditions surrounding or inherent in the interro-
gation setting; hence it includes much talk of “police-

141. 378 U.S. at 488-89 (footnote omitted).

142. Grano, Introduction, at 406, 406-08.

143. Kamisar, “Custodial Interrogation” within the Meaning of Miranda, in
CRIMINAL LAW AND THE CONSTITUTION 335, 339 (1968).
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dominated” or “government-established atmosphere” that
“carries its own badge of intimidation,” “compulsion
inherent in custodial surroundings,” “subjugating the
individual to the will of his examiner,” “putting the
defendant in such an emotional state as to impair his
capacity for rational judgment,” and the like . . . . [Absent
the requisite inherent pressures] the person subjected to
police questioning is not entitled to the Miranda warn-
ings—no matter how much the police have “focused” on
him or to what extent they regard him as the “prime”
suspect, the only suspect or “the accused” . . . Miranda has
not enlarged Escobedo as much as it has displaced it.

.. . I think Miranda is a better, tighter, more carefully
thought-out opinion. The Miranda Court had the benefit
of a number of first-class briefs, a number of probing,
illuminating law review articles and notes, and the very
valuable commentaries to the first draft of the American
Law Institute’s Model Code of Pre-Arraignment Procedure.
In the two years between Escobedo and Miranda, there
was a tremendous concentration of thought and energy on
the problem, a very significant clarifying and sharpening
of the issues.'*

Many Court observers were greatly troubled, one might even
say alarmed, by the sweeping language and broad implications
of Escobedo. They voiced concern that Escobedo’s reliance on
the sixth amendment “apparently makes available to any
suspect a full-blown right to counsel at the incipient accusato-
ry stage when police interrogation shifts from general inquiry
to a probe focusing upon him.”* They feared that the Court

144. Kamisar, Miranda’s Impact on Police Practices (Panel Evaluation), in A NEW
LOOK AT CONFESSIONS: ESCOBEDO—THE SECOND ROUND 79, 92-93 (B. George ed.
1967) (transcript of remarks made at a summer 1966 conference on Escobedo and
Miranda).

Although, as discussed earlier, in contrasting the Warren and Burger Courts’
approach to police interrogation, Professor Grano equates the thinking in Escobedo
with that in Miranda, at another point in his Introduction he observes: “While
Miranda rights, including the Miranda right to counsel, are premised on fifth
amendment considerations, Escobedo . . . relied on the sixth amendment right to
counsel . . . . In retrospect, the Court perceived that Escobedo, like Miranda, really
should have been decided on fifth amendment grounds.” Grano, Introduction, at 408-
09.

145. Traynor, supra note 25, at 669 (pre-Miranda).
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might be in the process of shaping “a novel right not to confess
except knowingly and with the tactical assistance of coun-
sel.”’*® Even the admissibility of “volunteered” statements
seemed in doubt.

The recent Burger Court confession cases did not put these
fears to rest. Miranda did. “[TThe Court could have developed
Escobedo into a doctrine . . . mandating that no waiver of
rights would be accepted unless the accused had first consult-
ed with counsel.”™ The Burger Court did not cut off that
development; Miranda did. Escobedo manifested what not a
few would call “extremist ‘thinking.”” The Burger Court did
not revise that thinking; Miranda did.

Perhaps because a total denial of access to a suspect as a
source of evidence “was unsalable to a majority of the Court
and, in the end, was probably unbearable to everyone,”*® the
Miranda Court sought to strike a balance between the
interests of the police and the rights of suspects. It may be
said, and it has been, that Miranda failed to achieve a
sensible or a “principled” balance—that it produced “at best a
tense, temporary, ragged truce” that should satisfy nobody.**-

But, whatever may be said about Escobedo, I do not think it
can be said of Miranda, as Grano suggests, and as another
leading critic of the case flatly asserts, that “the Court boldly
and improperly resolved the contradictions in the law of
confessions by giving it a single focus—protection of the
suspect”®*—that the Court failed to consider'® or to try to
accommodate the needs of the police:

[Allthough one would gain little inkling of it from the hue
and cry that greeted that much-maligned case . .. Miranda
marked a “compromise” between the old “voluntariness”

146. See Enker & Elsen, Counsel for the Suspect: Massiah v. United States and
Escobedo v. Illinois, 49 MINN. L. REV. 47, 60-61, 69, 83 (1964).

147. Benner, supra note 40, at 160.

148. Frankel, From Private Fights Toward Public Justice, 51 N.Y.U. L. REV. 516,
529 (1976).

149. Id. at 526.

150. Caplan, Questioning Miranda, 38 VAND. L. REV. 1417, 1469 (1985).

151. A 12-page section of the Miranda opinion, 384 U.S. 436, 479-91 (1966),
responds to the argument that “society’s need for interrogation outweighs the
privilege,” id. at 479. In this section, the Miranda majority maintains that the
experience in some other countries indicates that the danger to law enforcement in
restrictions on interrogation is “overplayed” and observes that, despite the fact that
its practice has been to give suspects some of the warnings now required by Miranda,
the FBI has compiled a record of effective law enforcement.
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test (and the objectionable police interrogation tactics it
permitted in fact) and extreme proposals that—as the fear
(or hope) was expressed at the time—would have “killed”
confessions. On the eve of Miranda there may have been
reason to believe that “the doctrines converging upon the
institution of police interrogation [were] threatening to
push on to their logical conclusion—to the point where no
questioning of suspects [would] be permitted” [quoting
Justice Schaefer], but Miranda fell well short of that point.

Miranda did not, and did not try to, “kill” confessions.
It left the police free to hear and act upon “volunteered”
statements, even though the “volunteer” had been taken
into custody and neither knew nor was informed of his
right to counsel and to remain silent; it allowed the police
to conduct “[gleneral on-the-scene questioning” or “other
general questioning of citizens” [quoting Miranda], even
though the citizen was both uninformed and unaware of
his rights; and, even when the proceedings moved to the
station house, and police interrogators were admittedly
bent on eliciting incriminating statements from the prime
suspect, it allowed them to obtain waivers of the privilege
and the assistance of counsel without the advice or pres-
ence of counsel, without the advice or presence of a judicial
officer, and evidently without any objective recordation of
the proceedings.'>

152. Kamisar, Kauper’s “Judicial Examination of the Accused” Forty Years Lat-
er—Some Comments on a Remarkable Article, 73 MICH. L. REV. 15, 30-31 (1974),
reprinted in KAMISAR ESSAYS, supra note 138, at 88-90. The quotation from Justice
Schaefer may be found in W. SCHAEFER, supra note 27, at 9. The quotations from
Miranda appear in 384 U.S. at 477.

See also Benner, supra note 40, at 161 (“Confronted with the storm of controversy
that [Escobedo] created, the Court retreated in Miranda, and struck a compromise”;
this compromise permitted the police to obtain waivers of all suspects’ rights and
thus “transformed the debate about self-incrimination into a debate about waiver”);
Frankel, supra note 148, at 529 (criticizing Miranda for “leaving an opening” which
“predictably meant” that confused, unintelligent or unsophisticated suspects would
confess); Herman, The Supreme Court, the Attorney General, and the Good Old Days
of Police Interrogation, 48 OHIO ST. L.J. 733, 736 (1987) (“In place of a flat prohibition
[against custodial interrogation], the [Miranda] Court compromised”; “[t]his
compromise was intended to limit custodial interrogation to those suspects who were
willing to submit to it”); Saltzburg, Miranda v. Arizona Revisited: Constitutional Law
or Judicial Fiat, 26 WASHBURN L.J. 1, 23 (1986) (“Miranda is more of a compromise
than most critics would care to admit.”); Schulhofer, Reconsidering Miranda, supra
note 31, at 460 (“The Miranda decision, of course, was a compromise”; “it stopped far
short of barring all pressured or ill-considered waivers of fifth amendment rights.”).
But cf. Stuntz, Self-Incrimination and Excuse, 88 COLUM. L. REvV. 1227, 1264-68
(1988).
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To be sure, a number of Burger and Rehnquist Court confes-
sion cases have “chipped away” at Miranda, as Grano charac-
terizes it,!®® but it is not at all clear, as he maintains, that
Moran v. Burbine is one of them. A footnote in the Miranda
opinion does seem to say that preventing an attorney from
consulting with his client would constitute a violation of the
sixth amendment right to the assistance of counsel,® but at
that point the Miranda Court was discussing Escobedo and in
that case the suspect repeatedly asked to speak to his lawyer
and was aware of the fact that the police were preventing his
lawyer from talking to him.'®™ This realization may well
have underscored the police domination of the situation and
undermined the suspect’s resolve.'*

The Miranda Court wrote a sixty-page opinion based on the
premise that police-issued warnings can adequately protect a
suspect’s rights. It is hard to believe that that Court would
consider the now-familiar warnings insufficient when—even
though a suspect has been adequately advised of his rights
and has effectively waived them, thus expressing a willingness
to talk to the police without a lawyer—a lawyer whose services
the suspect has not sought has, unbeknown to him, entered the
picture.

It may be forcefully argued that a rule complementing the
Miranda doctrine should bar the admissibility of a confession
obtained in Burbine-like circumstances, but I do not think that
Miranda requires such a result. The Burbine Court’s reading
of Miranda is not the only possible interpretation of that

Some readers may wonder why a statement “volunteered” by a person taken into
police custody is admissible even though that person has not been warned of his
rights. The reason is that absent police interrogation, the pressures and anxieties
generated by arrest and detention do not rise to the level of “compulsion” within the
meaning of the privilege. Absent the requisite “compulsion” there is no need to dispel
or to neutralize the pressures of the police environment by giving the Miranda
warnings. Thus, as Justice White pointed out in his Miranda dissent, a suspect “may
blurt out [an admissible] confession . . . despite the fact that he is alone and in
custody, without any showing that he had any notion of his right to remain silent or
of the consequences of his admission.” 384 U.S. at 533 (White, J., dissenting).

153. Some commentators have put it more strongly. See Alschuler, Failed
Pragmatism: Reflections on the Burger Court, 100 HARvV. L. REV. 1436, 1442-43
(1987); Benner, supra note 40, at 163; Stone, The Miranda Doctrine in the Burger
Court, 1977 SUP. CT. REV. 99. But ¢f. Sonenshein, Miranda and the Burger Court:
Trends and Countertrends, 13 Loy. U. CHI. L.J. 405 (1982).

154. See 384 U.S. at 465 n.35. For a detailed discussion of this footnote, see
KAMISAR ESSAYS, supra note 138, at 217 n.94.

155. Escobedo v. Illinois, 378 U.S. 478, 481 (1964).

156. See KAMISAR ESSAYS, supra note 138, at 217 n.94.
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landmark case, but I think it is a plausible and defensible one.
Speaking for six members of the Court, Justice O’Connor
observed:

Once it is determined that a suspect’s decision not to rely
on his rights was uncoerced, that he at all times knew he
could stand mute and request a lawyer, and that he was
aware of the State’s intention to use his statements to
secure a conviction, the analysis is complete and the
waiver is valid as a matter of law.

. Because the proposed modification ignores the
underlying purposes of the Miranda rules and because we
think that the decision as written strikes the proper
balance between society’s legitimate law enforcement
interests and the protection of the defendant’s Fifth
Amendment rights, we decline the invitation to further
extend Miranda’s reach.’’

In any event, and more important for present purposes, did
the Burbine Court read Miranda the way Grano reads
Escobedo, or did it view Miranda quite differently? One may
plausibly read the passages from Escobedo quoted by Grano as
indicating that that case operated on the assumption that the
rights and needs of the suspect are paramount to all others.
But the Burbine Court viewed Miranda (quite properly, I
believe) as a case that rejected “the more extreme position”
urged by the ACLU and instead sought to strike a balance
between the need for police questioning and the need to
protect a suspect against impermissible compulsion. Observed
Justice O’Connor for the Court: ‘

Miranda attempted to reconcile these opposing concerns by
giving the defendant the power to exert some control over
the course of the interrogation. Declining to adopt the
more extreme position [advocated by the ACLU] that the
actual presence of a lawyer was necessary to dispel the
coercion inherent in custodial interrogation . . . the Court
found that the suspect’s Fifth Amendment rights could be
adequately protected by less intrusive means. Police
questioning . . . could continue in its traditional form, the

157. Moran v. Burbine, 475 U.S. 412, 422-24 (1986).
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Court held, but only if the suspect clearly understood that,
at any time, he could bring the proceeding to a halt or,
short of that, call in an attorney to give advice and monitor
the conduct of his interrogators.

. . . As any reading of Miranda reveals, the decision,
rather than proceeding from the premise that the rights
and needs of the defendant are paramount to all others,
embodies a carefully crafted balance designed to fully
protect both the defendant’s and society’s interests.®®

I realize that some might say that the Burbine Court’s
characterization of Miranda is merely “revisionist history.” I am
confident that that charge can be rebutted but it is hard to do
so without discussing and quoting at considerable length from
the Miranda opinion, the briefs, the oral argument, and the
contemporaneous literature. In brief, I can say this much: Long

158. Id. at 426-27, 433 n.4. Miranda’s major weakness (or saving grace, depending
upon one’s viewpoint) is that it permits suspects in police custody to waive their
rights without actually obtaining any guidance from counsel.

In oral argument, in the course of questioning a defense lawyer in a companion
case to Miranda, Justice Stewart suggested that a suspect “need[ed] a lawyer before
he could waive them [his rights)” and that a suspect could not waive his rights
" “without the advice of counsel.” See extracts from the oral argument in Y. KAMISAR,
W. LAFAVE & J. ISRAEL, supra note 26, at 441, 443. The lawyer agreed that “this is
the worst place for waiver” because “[t]he party alleging waiver has control of the
party alleged to have waived.” Id. at 443-44. Nevertheless, he concluded that the
suspect’s rights could be waived without the advice of counsel, adding: “I think we
do have to recognize some of the realities of law enforcement.” Id.

The ACLU amicus brief maintained repeatedly that effective protection of a
custodial suspect’s rights required the “presence of counsel” (emphasis added), not
merely a warning as to the availability of counsel. See Kamisar, A Dissent from the
Miranda Dissents, 65 MICH. L. REV. 59, 67 n.47 (1966), reprinted in KAMISAR ESSAYS,
supra note 138, at 41 n.11. Although the Court must have considered this
contention—it was heavily influenced by other portions of the ACLU brief—it rejected
it without any explicit discussion. This aspect of the case did not go unnoticed. For
example, the day after Miranda, ACLU spokesperson Aryeh Neier complained that
the case “doesn’t go far enough” because “a person must have the advice of counsel
in order to intelligently waive the assistance of counsel.” Kamisar, supra, at 67,
reprinted in KAMISAR ESSAYS, supra note 138, at 47-48.

For a forceful argument that the ACLU lawyers had the right idea and that “[a]ll
suspects in custody should have a nonwaivable right to consult with a lawyer before
being interrogated by the police,” see Ogletree, Are Confessions Really Good for the
Soul? A Proposal to Mirandize Miranda, 100 HARV. L. REV. 1826, 1842 (1987). See
also Frankel, supra note 148, at 529, maintaining that, because the Miranda Court
deemed a nonwaivable right to consult with a lawyer too great a blow to law
enforcement, “it was driven to stultify itself by leaving an opening which predictably
meant that the defendant who is naive, confused, unintelligent or careless would
confess to the police while others would not.”
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before Burbine was decided, I viewed Miranda essentially the
same way the Burbine Court did.'®

WILL (SHOULD) THE COURT
OVERRULE MIRANDA?

Professor Grano recalls that shortly after Miranda was
handed down I reported that the decision had “ ‘evoked much
anger and spread much sorrow among judges, lawyers and
professors.” ”*®  Where, Grano wonders, have all those
judges, lawyers, and professors gone?'!

A major reason Miranda caused much anger and sorrow at
first is that many feared—as did the Miranda dissenters—that
the landmark decision would strike law enforcement a
grievous blow. Few press accounts of the case failed to quote
from Justice White’s bitter dissent, in the course of which he
asserted:

The rule announced today will measurably weaken the
ability of the criminal law to perform [its] tasks. . . . There
is, in my view, every reason to believe that a good many
criminal defendants who otherwise would have been
convicted on what this Court has previously thought to be
the most satisfactory kind of evidence, will now . . . either
not be tried at all or will be acquitted if the State’s
evidence, minus the confession, is put to the test of
litigation.

In some unknown number of cases the Court’s rule will
return a killer, a rapist or other criminal to the streets and
to the environment which produced him, to repeat his
crime whenever it pleases him. . . . The real concern is . .
. [the impact of the decision] on those who rely on the
public authority for protection and who without it can only
engage in violent self-help. . . . There is, of course, a saving
factor: the next victims are uncertain, unnamed and
unrepresented in this case.!®?

159. See, e.g., supra text accompanying note 152.

160. Grano, Introduction, at 399 (quoting Kamisar, supra note 158, at 59).

161. See id. at 399-400.

162. 384 U.S. at 541-43 (White, J., joined by Harlan and Stewart, JJ.,
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No one could be sure what the effects of Miranda would be.
No less staunch a supporter of the Warren Court’s “revolution”
in criminal procedure than A. Kenneth Pye warned at the time
that “(i]f the fears of the dissenters prove justified, it may be
necessary to reconsider whether society can afford the luxury
of the values protected and implemented in [Miranda].”'5?
As twenty-five years of life with Miranda has demonstrated,
however, the Miranda dissenters’ fears did not prove justified:

By the early 1970s, well before the Supreme Court began
trimming Miranda, the view that Miranda posed no
barrier to effective law enforcement had become widely
accepted, not only by academics but also by such promi-
nent law enforcement officials as Los Angeles District
Attorney Evelle Younger and Kansas City police chief
(later FBI Director) Clarence Kelly. Justice Tom Clark,
who filed an impassioned dissent in Miranda, later
confessed “error” in his “appraisal of [its] effects upon the
successful detection and prosecution of crime.”*%

dissenting). Justice Harlan, joined by Stewart and White, JJ., wrote a separate
dissent. Id. at 504. So did Justice Clark. Id. at 499.

163. Pye, Interrogation of Criminal Defendants—Some Views on Miranda v.
Arizona, 35 FORDHAM L. REV. 199, 219 (1966).

164. Schulhofer, Reconsidering Miranda, supra note 31, at 456; see also O.
STEPHENS, THE SUPREME COURT AND CONFESSIONS OF GUILT 168-200 (1973); Dripps,
Foreword: Against Police Interrogation—and the Privilege Against Self-Incrimination,
78 J. CRIM. L. & CRIMINOLOGY 699, 722 n.91 (1988); Herman, supra note 152, at 737
& n.31; White, Defending Miranda: A Reply to Professor Caplan, 39 VAND. L. REV. 1,
17-20 (1986)—especially Professor White’s summary of empirical studies at 19 n.99.
But see Caplan, supra note 150, at 1464-66.

The best-known earlier studies are Project, Interrogations in New Haven: The
Impact of Miranda, 76 YALE L.J. 1519, 1571, 1589 (1967) (the Yale Study) (Miranda
warnings “had little impact” on suspect’s behavior; “in almost every case” police had
adequate evidence to convict without interrogation); Office of the District Attorney,
County of Los Angeles, Results of Survey Conducted in the District Attorney’s Office
of Los Angeles County Regarding the Effects of the Dorado and Miranda Decisions
upon the Prosecution of Felony Cases 3-4 (Aug. 4, 1966) (confession rates not reduced
by recent decisions; if a person “wants to confess,” Miranda or Miranda-type
warnings are “not likely to discourage him”); Medalie, Zeitz & Alexander, supra note
113 (rate of statements given to police “remarkably uniform” before and after
Miranda; “little has changed since Miranda”); Seeburger & Wettick, Miranda in
Pittsburgh—A Statistical Study, 29 U. PITT. L. REvV. 1 (1967) (confessions did drop
significantly after Miranda, but clearance and conviction rates remained virtually
unchanged).

Most of the empirical studies mentioned above, as well as some others, are
summarized and evaluated in A MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE 101-
49 (study draft no. 1, 1968), and in O. STEPHENS, supra, at 168-200; see also L.
BAKER, MIRANDA: CRIME, LAW AND POLITICS 180-81, 404-05 (1983).

The Office of Legal Policy Report does maintain that Miranda has had a major
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Professor Grano does not attempt to refute Professor
Stephen Schulhofer’s assessment of Miranda’s impact on law
enforcement. Nor does he challenge Professor Welsh White’s
view that “[t]he great weight of empirical evidence supports
the conclusion that Miranda’s impact on the police’s ability to
obtain confessions has not been significant.”’®® Indeed,
Grano takes no notice of any of the empirical studies relied on
by Schulhofer, White, and other commentators who have
reached similar conclusions.'®

More recently, a special committee of the American Bar
Association’s Criminal Justice Section reported that “[a] very
strong majority of those surveyed-—prosecutors, judges, and
police officers—agree that compliance with Miranda does not
present serious problems for law enforcement” and that “[p]ros-
ecutors, too, generally have little quarrel with Miranda.”™®
Professor Grano does quote this language from the special
committee report,’® but he does so without comment. He
never tells us whether he accepts or rejects the findings and
conclusions of this report.

Evidently Grano takes notice of this report for a very limited
purpose—to support his point that the anger and sorrow that
Miranda once evoked has now dissipated. But the special
committee report sheds some light on why the initial hostility
to Miranda has faded away.

Another reason that Miranda evoked more dismay in the
1960s than it does today is the confusion and uncertainty it
generated in its early years. For example, did it extend to
questioning “on the street”?'®® Did it apply, or would the

adverse effect on law enforcement, see REPORT NO. 1, PRETRIAL INTERROGATION,
supra note 24, at 510-12, but I think that Professor Schulhofer effectively refutes this
contention. See Schulhofer, Reconsidering Miranda, supra note 31, at 457-58. He
points out that all three district attorney studies relied on by the Office of Legal
Policy recorded Miranda’s effects “before police had an opportunity to adjust
interviewing methods and investigative practices to Miranda’s requirements.” He
notes, too, that the coauthor of the Pittsburgh study, the only academic study relied
on by the Office of Legal Policy, “emphatically denies that it provides support for the
Justice Department’s claim of damage to law enforcement.”

165. White, supra note 164, at 19 n.99.

166. See supra note 164.

167. SPECIAL COMM. ON CRIMINAL JUSTICE IN A FREE SOCIETY, CRIMINAL JUSTICE
SECTION, ABA, CRIMINAL JUSTICE IN CRISIS 28-29 (1988).

168. See Grano, Introduction, at 400.

169. See Pye, supra note 163, at 212; see also Israel, Criminal Procedure, the
Burger Court, and the Legacy of the Warren Court, 75 MICH. L. REv. 1320, 1383
(1977) (footnotes omitted):

The police officers with whom I have spoken generally acknowledge that
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Court soon apply it, to a person interviewed in his own home
or office by an IRS agent?'” That uncertainty has largely
been dispelled. It is now fairly clear that absent special
circumstances (such as arresting a suspect at gunpoint or
forcibly subduing him), police questioning “on the street” or in
a person’s home or office or “roadside questioning” of a
motorist detained pursuant to a traffic stop is not “custodial”;
as a general matter the Miranda doctrine has been limited to
the police station or an equivalent setting.!”

If, as seems to be the current state of affairs, Miranda is not
adversely affecting law enforcement work to any significant
degree; the police have learned to “live with” that once much-
maligned and much-misunderstood case;'”? the opinion has
not, to put it mildly, been given an expansive reading; and the
Court now views the decision as a serious effort to strike a
proper balance between the need for police questioning and
the importance of protecting a suspect against impermissible
compulsion, why overrule it?

As sociologists are fond of telling us, the instrumental effects
of governmental action may be slight compared to the response
which it entails as a symbol. The authors of the Justice
Department’s Office of Legal Policy Report make no secret of

announcement of the Miranda warnings causes little difficulty if the warnings
requirement is limited to interrogation of arrested persons at the police station
or in similar settings (e.g., a patrol car). Difficulties have arisen primarily in
situations involving questioning “on the street.” In those cases, it is difficult to
determine at what point the interrogation becomes custodial and thus requires
Miranda warnings.

170. See Friendly, The Fifth Amendment Tomorrow: The Case for Constitutional
Change, 37 U. CIN. L. REV. 671, 676 n.25 (1968).

171. See generally 1 W. LAFAVE & J. ISRAEL, supra note 40, at § 6.6 (e), (f) (1984
& Supp. 1989); cf. Schneckloth v. Bustamonte, 412 U.S. 218 (1973) (warning
requirement need not be imposed on “normal consent searches” because they occur
on highways, homes or offices and “under informal and unstructured conditions”
“immeasurably far removed from ‘custodial interrogation.” ”)

Indeed, as Oregon v. Mathiason, 429 U.S. 492 (1977) and California v. Beheler,
463 U.S. 1121 (1983) (per curiam) demonstrate, even police station questioning
designed to produce incriminating statements is not necessarily “custodial
interrogation.” In Mathiason, the suspect went to the station house on his own after
an officer requested that he meet him there and he agreed to do so. 429 U.S. at 493.
Beheler is more troublesome because there the suspect was said to have “voluntarily
agreed to accompany” the police to the station house. 463 U.S. at 1122.

172. Indeed, some police have even grown to like it. Schulhofer, The Fifth
Amendment at Justice: A Reply, 54 U. CHI L. REV. 950, 954 (1987), reports that
_“support for Miranda runs high even in the law enforcement community, and news
stories about police reaction to the Justice Department report have carried such
headlines as ‘Police Chiefs Defend Miranda Against Meese Threats’ and ‘Ed Meese’s
War on Miranda Draws Scant Support.’”
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the fact that they are bent on toppling Miranda “because of its
symbolic status as the epitome of Warren Court activism in
the criminal law area.”"

Miranda is a symbol. But which way does that cut? As the
author of a book-length account of the case and its aftermath
has noted “[ilt was perhaps as a symbol that Miranda had the
most salutary impact.”””* Symbols are important, especially
“the symbolic effects of criminal procedure guarantees”; “they
underscore our societal commitment to restraint in an area in
which emotions easily run uncontrolled.””™ Even one of
Miranda’s harshest critics recognizes that the case may be
seen as “a gesture of government’s willingness to treat the
lowliest antagonist as worthy of respect and considera-
tion.”*"¢

Moreover, what does overruling Miranda entail? How could
the public forget a doctrine that has been part of the popular
culture for twenty-five years? How could the public forget that
a custodial suspect has certain rights and that the police are
supposed to advise him of those rights when that message has
been so frequently repeated in mystery novels, television
dramas and comic strips?'”’

How can we tell the many police officers who have spent
their entire professional lives in the post-Miranda era to go
about their business henceforth as if the most famous criminal
procedure case in American history had never been decided?
(And what kind of message would that send?) How, in a
Miranda-less stationhouse, would (should) the police respond
if a suspect asks them whether she has to answer their
questions?'™®

Would overruling Miranda, as Professor White fears, “convey
the message that restraints on police interrogation have been
largely abandoned”?”® Or would the police, as Professor

173. REPORT NoO. 1, PRETRIAL INTERROGATION, supra note 24, at 565.

174. L. BAKER, supra note 164, at 407.

175. Schulhofer, Reconsidering Miranda, supra note 31, at 460; see also Maclin,
supra note 31, at 588-89 (1990); White, supra note 164, at 21-22.

176. Caplan, supra note 150, at 1471; see also L. BAKER, supra note 164, at 407.

177. See L. BAKER, supra note 164, at 404; Israel, supra note 169, at 1384.

178. Dissenting in Escobedo (as they were to dissent in Miranda), Justice White,
joined by Clark and Stewart, JJ., recognized that if a suspect “is told he must answer
and does not know better, it would be very doubtful that the resulting admissions
could be used against him.” Escobedo v. Illinois, U.S. 478, 499 (1964) (White, J.,
dissenting).

179. White, supra note 164, at 22.
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Israel suggests, continue to advise people of their rights
because “[elven without Miranda, an important factor in
determining whether a confession was voluntary would be
whether the warnings had been given?”'® Even if the police
would continue to give warnings in the event Miranda were
overruled, would they be the same Miranda warnings or some
abbreviated or diluted version? At this point in our history,
would overruling Miranda cause more confusion and uncer-
tainty than Miranda did in the first place?

Where, wonders Professor Grano, have Miranda’s critics of
yesteryear gone? Maybe they haven’t gone anywhere. Maybe
they have just grown older and wiser.

180. Israel, supra note 169, at 1386 n.283; see also Escobedo, 378 U.S. at 499
(White, J., dissenting): “When the accused has not been informed of his rights at all
the Court characteristically and properly looks very closely at the surrounding
circumstances. I would continue to do so.”
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