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[and] speculative."139

On the other hand, the Court has underscored what it thinks are the severe costs
of the rule. Thus, it has called the rule a "drastic measure,"1'' an "extreme
sanction," '' a rule that "exacts a costly toll upon the ability of courts to ascertain the
truth in a criminal case,"' 42 and one whose application is "contrary to the idea of
proportionality that is essential to the concept of justice."' 43

Given the Court's characterization of the "costs" and "benefits" to be balanced,
the outcome is quite predictable. Indeed, although cost-benefit analysis sounds
objective, even scientific, it is hard to avoid the conclusion that in search and seizure
cases, at least, it simply gives back the values and assumptions the Court feeds into
it.

During the cost-benefit analysis era, the exclusionary rule lost numerous times,
e.g., in United States v. Calandra (declining to apply the rule in grand jury
proceedings)," Stone v. Powell (greatly limiting the circumstances under which
Fourth Amendment claims can be raised in federal habeas corpus proceedings), 45

United States v. Janis (rule inapplicable in federal civil tax proceedings),' 46 and INS
v. Lopez-Mendoza (rule inapplicable in civil deportation proceedings). 47

The "cost-benefit" approach to the search and seizure exclusionary rule
culminated in United States v. Leon,"4 the case that adopted a so-called "good faith"
exception (actually a "reasonable mistake" exception) to the exclusionary rule.
According to the Leon majority, the "marginal or nonexistent benefits" produced by
the exclusionary rule when the police reasonably but mistakenly rely on a search
warrant that turns out to be invalid "cannot justify the costs of exclusion."' 49

The earlier cases utilizing the "cost-benefit" approach had assumed that the
exclusionary rule was fully applicable in a criminal prosecution against the direct
victim of a Fourth Amendment violation and had maintained that the rule need not
also be applied in certain "collateral" or "peripheral" settings because "no significant
additional increment of deterrence [was] deemed likely.' 50 But Leon, for the first
time, utilized cost-benefit analysis to narrow the scope of the exclusionary rule in the
prosecution's case-in-chief against those whose rights have been violated.

In Leon, the officers relied on a search warrant. Is the "reasonable good faith"
exception limited to the warrant setting? Some language in Leon supports such a
limitation; other language indicates that Leon should apply whenever the police are
acting in objective good faith.

139. Id.
140. United States v. Janis, 428 U.S. 433, 459 (1976).
141. United States v. Leon, 468 U.S. 897,926 (1984).
142. United States v. Payner, 447 U.S. 727,734 (1980).
143. Stone v. Powell, 428 U.S. 465, 490 (1976).
144. See supra notes 133-35 and accompanying text.
145. 428 U.S. 465 (1976).
146. 428 U.S. 433 (1976).
147. 468 U.S. 1032 (1984).
148. 468 U.S. 897 (1984).
149. Id. at 922.
150. WAYNER. LAFAVE, SEARCHANDSEI2IJRE ATREAnSEONTHEFOURTHAMENmET56 (3d ed. 1996).
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I must say that at the time Leon was decided, I did not believe it would be
limited to the warrant setting. For one thing, the Court, and individual Justices in
separate opinions, had voiced serious doubts "the extreme sanction of exclusion," as
the Court called it in Leon,'5' could "pay its way" in any setting, let alone one where
the Fourth Amendment violations were neither deliberate nor substantial. For another
thing, I found it hard to believe that after many years of talk about a "good faith" or
"reasonable mistake" exception to the exclusionary rule, the Court would finally
adopt such an exception only to limit it to the tiny percentage of police searches
conducted pursuant to warrants.

The Rehnquist Court is yet to say that the same cost-benefit analysis that led to
the result in Leon supports a "good faith" exception across the board. But the
Rehnquist Court has extended Leon to other fact situations.

Thus it has upheld the admissibility of evidence (1) where the police act in
reasonable reliance on a statute authorizing the search in question even though the
statute turns out to be in violation of the Fourth Amendment55' and (2) where the
police make an invalid arrest, but one attributable to negligent record keeping by a
court clerk. 153

As illustrated by the very recent case of Pennsylvania Board of Probation v.
Scott,5 4 the Rehnquist Court has also continued to decline to apply the exclusionary
rule to proceedings other than criminal prosecutions. But the reasoning of the Court
leaves a good deal to be desired.

In Scott, the officers who conducted the warrantless and apparently
suspicionless search of Scott's home because they thought he might be keeping
firearms there, a violation of one of the conditions of his parole as well as a crime,
knew that Scott was a parolee. They themselves were parole officers. If Scott did
turn out to possess firearms (and he did), the officers probably contemplated a
revocation proceeding rather than a criminal prosecution. For, as the Supreme Court
observed a quarter-century ago, 155 a parole revocation "is often preferred to a new
prosecution because of the procedural ease of recommitting the individual on the
basis of a lesser showing by the State."

The Pennsylvania Supreme Court had drawn a distinction between situations
like Scott and cases where the searching officers are unaware of the suspect's status
as a parolee. In the latter situation, the Pennsylvania Court saw no reason to apply
the exclusionary rule in a parolerevocation hearing because the officers probably had
a criminal prosecution in mind and knew that the exclusionary rule applied in such
a proceedings. Thus, reasoned the state court, in such a situation applying the
exclusionary rule in a revocation proceeding is unlikely to act as a significant
additional deterrent to illegal government behavior. 56

151. See supra note 141 and accompanying text.
152. See Illinois v. Krull, 480 U.S. 340 (1987).
153. See Arizona v. Evans, 514 U.S. 1 (1995).
154. 524 U.S. 357 (1998).
155. See Morrissey v. Brewer, 408 U.S. 471,479 (1972).
156. See Scott v. Pennsylvania Bd. of Probation and Paraole, 698 A.2d 32, 38 (Pa. 1997).
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However, maintained the state court, "a different balance exists" when the
officer knows or has reason to believe that the suspect is a probationer or parolee.
In this situation, because the officer probably only has a revocation hearing in mind,
there is a need to apply the exclusionary rule in the revocation proceeding.
Otherwise, there will often be nothing else to deter the officer from conducting an
illegal search.

157

I happen to think that the Pennsylvania Supreme Court was right. But I don't
have any votes. Justice Clarence Thomas does. On this occasion he had five-five
who disagreed with the state court.

The Scott majority begged the question, I venture to say, by claiming that
application of the exclusionary rule in the revocation hearing would only provide
"marginal deterrence." '58 As Justice Souter pointed out for the dissenters, when the
searching officers know that the subject of their search is a parolee (or probationer),
there is nothing "marginal" or "incremental" about application of the exclusionary
rule. For the officers probably assume that the revocation hearing will be the only
proceeding in which the evidence will be offered.'59

According to the Scott majority, the relationship of parole officers to their
parolees is "more supervisory than adversarial" and "the failure of the parolee is in
a sense a failure for his supervising officer."'" (At this point, I guess, we are
supposed to picture parole officers who look like Pat O'Brien or Barry Fitzgerald.)
This relationship, continued the majority, means that "the harsh deterrent of exclusion
is unwarranted, given such other deterrents as departmental training and discipline
and the threat of damage actions."''

As the dissenters responded, however, while parole officers sometimes serve as
counselors for parolees, they "often serve as both prosecutors and law enforcement
officials" in their relationships with them. 162 As for "departmental training and
discipline" being a sufficient deterrent, observed the dissenters, the very same thing
could be said about the police generally-but that argument was rejected in Mapp v.
Ohio (as it had been three decades earlier in the Weeks'63 case).

Moreover, added the dissenters, the majority did not refer to any specific
departmental training regulation. Nor did it cite a single instance of discipline
imposed on a Pennsylvania parole officer for conducting an illegal search of a
parolee's home. Nor did it mention a single lawsuit brought by a parolee for an
illegal search.

The Scott decision is hardly surprising-given the many uncomplimentary
things the Court had said about the exclusionary rule in the 1970s and '80s-most
of which Justice Thomas repeated in his majority opinion. Scott may be viewed as

157. See id.
158. Pennsylvania Bd. of Probation and Parole v. Scott, 18 S. Ct. 2014,2022 (1998).
159. See id. at 2025 (Souter, J., with whom Ginsberg & Breyer, JJ., join dissenting.).
160. Id. at 2022.
161. Id.
162. Id. at 2025.
163. Weeks v. United States, 232 U.S. 383 (1914).
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another case in a long list of cases declining to apply the exclusionary rule to
proceedings other than criminal prosecutions. The only thing really surprising about
Scott is that as many as four Justices dissented. Justice Stevens reiterated his view
that the Fourth Amendment required the exclusion of illegally seized evidence.' 6

And, in a separate dissent, Justice Souter, joined by Justices Ginsburg and Breyer,
challenged the way the majority had worked out its cost-benefit analysis.

The costs of applying the exclusionary rule in the revocation hearings,
maintained Souter, are surely no greater than the costs of applying the rule in a
criminal prosecution." Nor are the benefits any less. For in a case like Scott a
parole revocation hearing usually takes the place of a criminal trial, making it the
only proceeding in which illegally obtained evidence will be used against a parolee.'66

B. Taking a Grudging View of What Constitutes a Search or Seizure

Police practices need not be based on individualized suspicion or conducted
pursuant to search warrants-indeed, they are not covered by the Fourth Amendment
at all if they do not constitute "searches" or "seizures" within the meaning of the
Amendment. Thus, another way to diminish the protection against unreasonable
search and seizure--and a way the post-Warren Court has made considerable use
of-is to take a narrow, stingy view of what amounts to a "search" or "seizure."1

The Burger Court took a grudging view of the key terms "searches" and
"seizures" in a number of cases. Recall, for example, United States v. Miller
(because bank depositor "takes the risk" that information revealed to the bank will be
conveyed to the government, transfer of information to the government is not a
"search" or "seizure"), 167 Smith v. Maryland (because one who uses the phone
"assumes the risk" the phone company will tell the government the number she dialed,
the government's use of a pen register, a device that records all numbers dialed from
a given phone and the time they were dialed, is not a "search" or "seizure"), " Oliver
v. United States (although one takes sufficient precautions to render entry on his
private land, situated beyond the curtilage, a criminal trespass under state law, police
entry on and examination of that land not a "search"),' 69 and California v. Ciraolo
(police aerial surveillance of fenced-in backyard not a "search;" evidently defendant
should have placed an opaque dome over his backyard). 7

The Rehnquist Court has continued the trend. A trash bag is a common
repository for personal effects and a search of such bags can reveal intimate details
about one's business dealings; political activities, associations and beliefs;
consumption of alcohol; sexual practices, health and personal hygiene. Nevertheless,

164. See Scott, 118 S. Ct. at 2022-23.
165. See id. at 2026-27.
166. See id. at 2025,2027.
167. 425 U.S. 435,443 (1976).
168. 442 U.S. 735 (1979).
169. 466 U.S. 170 (1984).
170. 476 U.S. 207 (1986).
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the Rehnquist Court held that the police may tear open the sealed opaque trash bags
one leaves at the curb for garbage pick-up and examine their contents for evidence
of crime without engaging in a "search.', 171

The police had some information that Mr. Greenwood might have been engaged
in drug trafficking. But the way the opinion is written, this does not matter. The
Court would have reached the same result if the police had no reason whatever to
believe that Mr. Greenwood was violating the drug laws.

This is what it means to say, as the Greenwood Court did, that the examination
of a person's sealed garbage is not a "search" or a "seizure" and thus not restricted
in any way by the Fourth Amendment.

To say that the use of a police investigatory technique, e.g., police aerial
surveillance, police use of a pen register, or police examination of one's garbage, is
not a "search," is a drastic move. For it means the police investigatory technique is
completely uncontrolled by the Fourth Amendment. However, to conclude that a
particular investigatory technique is a "search" is not a drastic move. For such a
conclusion does not ban the investigative technique at issue altogether.

The expectation of privacy with respect to one's trash is considerably less
intense and consistent than the expectation of privacy or to one's home. Thus, one
could classify the examination of the contents of sealed trash bags as a "search," yet
plausibly conclude that it is not bounded by the same limitations applicable to a
search of one's dwelling. One might conclude, for example, that, although a
"search," police examination of sealed trash requires neither a search warrant nor
traditional probable cause.

Unfortunately, when deciding whether a particular police investigative practice
is a "search" or "seizure" the Rehnquist Court (as well as its immediate predecessor)
has failed to heed the advice of our two greatest commentators on the law of search
and seizure, Professors Anthony Amsterdam and WayneLaFave. According to them,
the fundamental inquiry in a case such as Greenwood ought to be whether, if the
particular police investigative practice at issue is allowed to go "unregulated by
constitutional restraints," our privacy "would be diminished to a compass inconsistent
with the aims of an open and free society."' 72

I, for one, think the answer to that question is yes. A society in which law
enforcement officials have carte blanche to rummage through people's trash for
evidence of crime, and inevitably come upon information pertaining to intimate
aspects of their personal lives, is a society whose privacy has been diminished to a
degree inconsistent with the aims of a free and open society.

The Rehnquist Court has not only taken a cramped view of what constitutes a
"search," it has also given the crucial term "seizure" a narrow reading. In Florida

171. California v. Greenwood, 486 U.S. 35 (1988). It is unclear to what extent the decision in Greenwood is
grounded on the notion that one has no legitimate expectation of privacy in materials one voluntarily turns over to a
third person or to what extent the decision turns on the fact that Mr. Greenwood left his garbage bags for collection on
the curb-outside the curtilage of his home.

172. Anthony AmsterdamPerspectives on the FourthAmendment,58 MiNN.L.REv.349,403 (1974), quoted with
approval in LAFAVE, supra note 107, at 393.
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v. Bostick,t73 the Court told us that if armed police board an interstate bus at a
scheduled intermediate stop, announce their mission is to detect drug traffickers,
randomly approach a passenger, ask to see his bus ticket and driver's license, and
then ask the passenger to let them search his luggage, no "seizure" has taken place.
Under these circumstances, with one or two husky officers towering over him and one
officer "in his face," we are supposed to believe that a reasonable person would feel
free to terminate the encounter or to ignore the police presence and continue to do
what he was doing- return to the crossword puzzle he was doing or just go to sleep.

Does anybody really believe this? I can think of a few, a very few, people who
might react this way-but I would not call any of them "reasonable persons."

C. Insulating Arbitrary Police Action

New York Times columnist William Safire may have exaggerated a bit, but not
by very much, when he maintained that "a strong reason must exist for commuters
to go into hock to buy a car, to sweat out traffic jams [and] to groan over repair bills"
and that that reason is "the blessed orneriness called privacy."' 4 Evidently the post-
Warren Supreme Court does not agree. For the privacy the Fourth Amendment
affords motorists diminished a good deal in the 1970s and '80s and it diminished still
further during the era of the Rehnquist Court.

First, some background. Two major exceptions to the search warrant
requirement arise in an automobile setting: (1) the search incident to a lawful arrest
and (2) the Carroll doctrine,"7 once called the "moving vehicle" exception.

In New York v. Belton,176 the Burger Court adopted a "bright line" rule that
greatly broadens the "search incident" exception; at least in automobile settings.
Belton holds that whether or not there is probable cause to believe a car contains
evidence of crime, so long as there are adequate grounds to make a lawful custodial
arrest of the car's occupants, even though the occupants are handcuffed and standing
outside the car, the police may conduct a warrantless search of the entire interior or
passenger compartment of the car. (This search includes closed containers found
within that zone.) Thus, warned Justice Stevens, an arresting officer may find reason
to take a minor traffic offender into custody "whenever he sees an interesting looking
briefcase or package in a vehicle that has been stopped for a traffic violation.""

In a typical automobile search, the "search incident to arrest" exception and the
Carroll doctrine overlap. The two exceptions to the warrant clause are conceptually

173. 501 U.S.429 (1991).
174. Quoted in Lewis Katz, Automobile Searches and Diminished Expectations in the Warrant Clause, 19 AM.

CRIM. L. REv. 557, 571 n.79 (1982). See also the discussion of how private automobile transportation has shaped
American society in David A. Harris, Car Wars: The Fourth Amendment's Death on the Highway, 66 GEO. WASH.
L. REv. 556,576-78 (1998).

175. The Carrolldoctrine gets its name from Carroll v. United States, 267 U.S. 132 (1925).
176. 453 U.S.454(1981).
177. Robbins v. California, 453 U.S. 420, 452 (1981) (Stevens, J., concurring in the judgment in Belton and

dissenting in the companion case of Robbins).
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distinct, however. As it was originally understood and for most of its life, the Carroll
doctrine permitted the police to search a car without the warrant only when there were
both (1) probable cause to believe that the car contained evidence of crime and (2)
"exigent circumstances" making it impractical to obtain a warrant. However, the
Burger Court significantly expanded the doctrine by virtually eliminating the exigent
circumstances requirement.

Thus, in essence, the Carroll doctrine became simply a "probable cause"
exception to the warrant requirement for automobiles. Even cars that had been
removed to a police station could be subjected to warrantless searches. The Burger
Court implicitly recognized that it had extended, or transformed, the Carroll doctrine
by offering new rationales for the doctrine-once called the "moving vehicle
exception"--such as the lesser expectation of privacy in a car.

In the 1982 Ross case, 8 the Burger Court further extended the Carroll doctrine
utilizing it to sustain the warrantless search of a "moveable container" found in a
locked car trunk. The Burger Court drew a distinction between cases like Ross,
where the police had probable cause to search the entire vehicle for drugs, not just a
particular container inside the vehicle, and cases where the police had focused on a
particular package or suitcase even before it was placed in the vehicle and whose
presence in the car was merely coincidental or purely fortuitous.1 9 The police could
dispense with a search warrant in the former case-that was an "automobile search"
case-but not in the latter-that was only a "suitcase search" case.

Dissenting in Ross, Justice Marshall, joined by Justice Brennan, protested that
even though the police encounter a closed container when they have probable cause
to search the entire vehicle, that closed container is no less private than the container
the police came upon when they are specifically searching for it-when probable
cause is focused exclusively on it and not on the vehicle generally.' 80 A closed
container, the Ross dissenters said in effect, is a closed container is a closed
container; therefore, whether the police have probable cause to search the entire
vehicle or probable cause to search a specific container only, they should have to
obtain a warrant to search the container in either case.

A decade later, in the Acevedo 8' case, the Rehnquist Court agreed with much
of the Ross dissenters' reasoning-but not their conclusion. The Acevedo Court
agreed that a closed container is a container is a container. Therefore what?
Therefore, concluded Acevedo, whether the probable cause has focused exclusively
on a particular container that just happens to be in a vehicle or whether the police
have probable cause to search the entire vehicle and come upon the container, the
police should not have to bother with a warrant in either case. 2

Acevedo may be read as a case which simply tidied up, or sought to tidy up, the
law governing searches of closed containers in vehicles. I think this would be an

178. United States v. Ross, 456 U.S. 798 (1982).
179. See id. at 809-25. See also the discussion of Ross in California v. Acevedo, 500 U.S. 565, 570-75 (1991).
180. See Ross, 456 U.S. at 839-42.
181. California v. Acevedo, 500 U.S. 565 (1991).
182. See id. at 579-80.
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unduly narrow reading of the case.
If theAcevedo Court eliminated one anomaly (the different Fourth Amendment

treatment of closed containers in a vehicle), it preserved another-the different Fourth
Amendment treatment of closed containers depending on whether they are inside or
outside vehicles. That suitcases, briefcases and other closed containers should
receive the protection of the warrant requirement when found outside an automobile,
but lose that protection when placed inside seems bizarre. Surely a person
demonstrates a stronger expectation of privacy (at least one unfamiliar with the
Carroll doctrine) when he locks a suitcase or briefcase in the trunk of his car than
when he does not.

I fear that someday the reasoning of Acevedo will apply (or extend) to closed
containers outside a vehicle. Indeed, in Acevedo, Justice Scalia concurred in the
result on the ground that a "probable cause" search of a closed container anywhere,
so long as it is "outside a privately owned building," is "not one of those searches
whose Fourth Amendment reasonableness depends upon a warrant."' 3 It would not
be the first time that a Scalia concurring opinion presaged a major development in
criminal procedure.

Three years ago, when the Rehnquist Court handed down its decision in Whren
v. United States,'84 one's privacy in one's car diminished further. In Whren a
surprisingly unanimous Court, per Justice Scalia, held that a traffic stop or arrest is
permissible so long as an officer in the same circumstances could have made the stop
or arrest (because the officer had observed a traffic violation) regardless of whether
a reasonable officer would have made the stop or arrest had there not been some
reason or motivation beyond the traffic offense (such as a hunch that the driver had
drugs or guns in his possession).

The defendants in Whren did not deny that they had violated certain provisions
of the local traffic code. But they argued that, given the great multitude of traffic and
vehicular equipment regulations and the ease with which the police may find anybody
violating one or more of them, allowing mere observation of a minor traffic offense
automatically to justify a stop or arrest gives the police the kind of arbitrary power
that the Fourth Amendment is supposed to prohibit.

Since the use of vehicles is so heavily and minutely regulated, total compliance
is virtually impossible.'85 This situation, maintained the defense, creates the great
temptation to use traffic enforcement as a means of investigating other, more serious,
violations, as to which no individualized suspicion exists. Probable cause as to a

183. Id. at 584-85.
184. 517 U.S. 806 (1996).
185. As Professor David A. Harris has observed, supra note 174, at 559-60:

["Moving violations"] only begin the catalog of possible offenses. There are traffic infractions for
almost every conceivable aspect of vehicle operation, from the distance drivers must signal before
turning, to the times of day and weather conditions that require drivers to turn on their lights.
Some of these offenses are not even clearly defined, giving officers the discretion to stop drivers
who are operating vehicles in ways and under conditions that are not "reasonable and prudent."
And if regulation of driving is pervasive, legal requirements concerning vehicle equipment may
be even more so.
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minor traffic violation can be so easily come by that its existence provides no
effective protection against arbitrary police action.

Moreover, there is reason to think that the police use the pretext of traffic
enforcement to harass motorists because of the length of their hair, the style of their
clothing, or the color of their skin."8 6

In one recent case, United States v. Roberson,"8 7 the defense's contention that
the traffic stop was a mere pretext to search for drugs was supported by this
particular trooper's remarkable record-in the past five years he had arrested 250
people on drug charges--all after traffic stops or arrests. (How many motorists were
stopped and induced to consent to searches of their cars in order to produce that
remarkable record? And who were the people stopped?)

I think the Whren Court should have adopted the "would have" test, under
which a traffic stop or arrest satisfies the Fourth Amendment only if a reasonable
police officer would have been motivated to stop the car or arrest the motorist by a
desire to enforce the traffic laws or-to put it another way-police action violates the
Fourth Amendment if a reasonable officer would not have taken the action she did,
but for an underlying purpose or motivation that, standing alone, could not provide
a lawful basis for the police action.

Applying this test to the facts of the Whren case would have been easy. The
arresting officers wereplainclothes vice squad officers in unmarked cars, patrolling
what they call a "high drug area" of Washington, D.C. 8 ' District of Columbia police
regulations permit plainclothes officers in unmarked cars to enforce traffic laws only
when the violation is "so grave as to pose an immediate threat to the safety of
others"' -- and that is a far cry from the minor violations that occurred in Whren.

But the Court rejected this approach. It held that a traffic stop supported by
adequate grounds to believe that a violation occurred satisfies the Fourth Amendment
whatever the motives of the police, whatever internal police regulations may have to
say about enforcing the traffic laws and whatever the usual or routine practice of the
police department. In short, Whren tells us that there is no such thing as a pretext
traffic stop.

A year after Whren, the Rehnquist Court handed down two more decisions that
expand police powers when dealing with motorists and car passengers: Ohio v.
Robinette1'9 and Maryland v. Wilson.'9'

The Robinette case featured Deputy Sheriff Newsome. He testified that it was

186. See Angela J. Davis, Race, Cops and Traffic Stops, 51 U. MIAMw L. RE V. 425 (1997); David A. Harris,
"Driving While Black" andAll Other Traffic Offenses: The Supreme Court and PretextualTraffic Stops, 87 J.QCUa
L. &CRuNLOX 544 (1997); David A. Sklansky, Traffic Stops, Minority Motorists, and the Future of the Fourth
Amendment, 1997 Sup. CL Rev. 271; see also RAmA.LLKaTERAcECIMEArDumLAw 137,158-60 (1997);
Tracey Maclin, "Black and Blue Encounters"--Some Preliminary Thoughts about Fourth Amendment Seizures:
Should Race Matter?, 26 VAL- U.L. REv. 243 (1991); Sherri Lynn Johnson, Race and the Decision to Detain a
Suspect, 93 YALELJ. 214 (1983).

187. 6 F.3d 1088 (5th Cir. 1993).
188. Whren, 517 U.S. at 806.
189. Id. at 815.
190. 519 U.S.33 (1996).
191. 519 U.S. 408 (1997).
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his routine practice to ask permission to search a motorist's car during a traffic stop.
When asked in another case why, he replied: "I need the practice."' 2 He had a lot of
practice. In one year alone he requested, and obtained consent to, a search incident
to a traffic stop more than 750 times. 93

TheRobinette case arose as follows: After stopping the defendant for speeding
in a construction zone, issuing a verbal warning, and returning his license, Deputy
Newsome added: "One question before you get gone. Are you carrying any illegal
contraband in your car? Any weapon of any kind, drugs, anything like that?"' 194

When the defendant replied in the negative, the deputy asked whether he could
search the car. The defendant consented. The search turned up a small amount of
drugs. The Ohio Supreme Court held that the evidence should have been excluded
because the defendant's consent to the search was obtained during an illegal detention
(after every aspect of the traffic stop had been brought to a conclusion) and the drugs
found were a product of that unlawful detention. 95

The Ohio court ruled that unless the situation were clarified by the officer, most
motorists in Robinette's situation would believe when asked to consent to a search of
their cars that they were still validly in police custody. This being so, in order to
prevent the police from turning a routine traffic stop "into a fishing expedition for
unrelated criminal activity," and in order to assure that the encounter immediately
following the completion of the business relating to the traffic stop is truly
consensual, when the police have completed the business of the traffic stop, any
attempt to search a vehicle about an unrelated crime must be preceded by a police
warning: "At this time you are legally free to go" (or words to this effect). 19 6

The State of Ohio and the attorney generals of thirty-six other states warned the
U.S. Supreme Court that the prophylactic rule promulgated by the Ohio Supreme
Court would "hamstring efforts to ferret out illegal drug trafficking and use."' 97 The
U.S. Solicitor General's office, which filed an amicus brief on behalf of Ohio,
assured the Supreme Court that "a reasonable person in [Mr. Robinette's] situation
would have understood that he was free to leave."' 98

If this is so, I cannot help asking: If a motorist knows, or a reasonable person
in his shoes would know, that he is "free to leave," how or why is requiring the police
to tell him this-to tell him what he already knows (or what every reasonable person
in his shoes would know)-going to "hamstring efforts" to combat drug traffic? I
may be missing something, but it strikes me that warning a motorist in Robinette's
situation that he is "free to leave" would only have an adverse effect on law
enforcement if and when it informs a motorist who does not think he is free to leave
the scene that he is.

192. State v. Retherford, 639 N.E.2d 498,502 (Ohio Ct. App. 1994)
193. See id. at 503 n.3.
194. Robinette, 519 U.S. at 35-36.
195. State v. Robinette, 653 N.E.2d 695, 698-99 (Ohio 1995).
196. Id. at 696, quoted in Robinette, 519 U.S. at 36.
197. BriefofAnicus Curiae States of Alabama, California, Colorado, at 8, Robinette (No. 95-891).
198. Brief for the United States as Amicus Curiae Supporting Petitioner, at 24, Robinette (No. 95-89 1).
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To almost no one's surprise, the U.S. Supreme Court reversed. Chief Justice
Rehnquist, who wrote the majority opinion, thought it would be "unrealistic" to
require police officers to tell motorists detained for traffic violations that they are
"free to go" before asking them whether they would consent to a search of their
cars.

199

Why would it be impractical? Keep in mind that Deputy Newsome, and many
other officers as well, routinely ask motorists who have been stopped for a traffic
violation and are about to leave whether they are carrying drugs or weapons and
(after receiving the usual negative answers) whether they will consent to a search of
their cars. This is sometimes called the "oh-by-the-way" routine. It is hard to see
why advising a once-detained motorist that he is free to leave is any more time-
consuming or any more burdensome than the technique Newsome and other officers
use in working their way up to asking a motorist to consent to a search.

In rejecting the position taken by the Ohio court, Chief Justice Rehnquist noted
that the Court has consistently eschewed "bright-line rules."' In fact, however, the
post-Warren Court has promulgated a number of bright-line rules expanding police
power.

For example, New York v. Class2 1 permits an officer to reach into the passenger
compartment of a vehicle to move papers obscuring the Vehicle Identification
Number after its driver has been stopped for a traffic violation and has left the vehicle
even though there is no reason to think the driver has committed any offense other
than the traffic violation. New York v. Belton2°2 holds that even though there is no
basis for believing that a car contains contraband or any evidence of crime, so long
as there are adequate grounds for making a custodial arrest of the car's driver, the
police may conduct a warrantless search of the entire interior or passenger
compartment of the car, including closed containers found within that zone.

Moreover, Pennsylvania v. Mims 203 allows an officer to order a driver out of
a validly stopped vehicle absent any particularized suspicion that the driver is armed
or dangerous. Indeed, only a short three months after telling us that it had consis-
tently avoided bright-line rules in the search and seizure area, the Court adopted still
another bright-line rule in Maryland v. Wilson,204 holding that the aforementioned
Mimms rule applies to the passenger in a lawfully stopped vehicle as well as to the
driver.

Taken together, Whren, Wilson and Robinette give the police a great deal of
discretionary power. If they follow him or her long enough, the police can stop
almost any driver for a traffic violation. Once stopped, drivers can be intimidated or
misled or "sweet talked" into consenting to searches of their cars. (Some experienced
officers report that they have never failed to get a motorist to consent to a search of

199. See Robinette, 519 U.S. at 40.
200. Id. at 39.
201. 475 U.S. 106 (1986).
202. See supra notes 176-77 and accompanying text.
203. 434 U.S. 106 (1977).
204. 519 U.S. 408 (1997).
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his or her car.)
Robinette demonstrates that the Rehnquist Court seems unwilling or uninter-

ested in requiring the police to clarify the situation in which a person finds herself
when the police seek her consent to a search of her car. And Maryland v. Wilson
enables the police to order passengers out of the car as a matter of course.

As Professor David A. Harris has observed, as a result of Whren, Robinette,
and Wilson:

for all practical purposes, the venerable Fourth Amendment principle that the
police need a reason-call it probable cause, reasonable suspicion, or what-
ever-to interfere with a citizen in his or her daily activity has all but vanished for
anyone who drives or rides in a car. Traffic stops have become both the occasion
and the legal justification for a new kind of criminal investigation: one that
features suspicionless investigation on an individual level, without any special
governmental need beyond ordinary law enforcement.'

As already mentioned, surprisingly no Justice dissented in Whren. But Justice
Kennedy may be having second thoughts about the case. Dissenting in Wilson, he
pointed out:

The practical effect of our holding in Whren, of course, is to allow the police to
stop vehicles in almost countless circumstances. When Whren is coupled with
today's holding, the Court puts tens of millions of passengers at risk of arbitrary
control by the police. If the command to exit were to become commonplace, the
Constitution would be diminished in a most public way. 6

III. SOME FJNAL THOUGHTS

The reasoning used by the Burger and Rehnquist Courts in the criminal
procedure cases outruns the results these Courts have reached to date. (But the
Rehnquist Court may yet achieve these results before its era ends.)

If, as the Court has repeatedly told us, a mere violation of Miranda is not a
violation of the Constitution, then didn't the Supreme Court go awry in the Miranda
case itself when it imposed the new confession doctrine on the states? For if a
confession obtained without giving a suspect theMiranda warnings does not infringe
on the self-incrimination clause unless it is accompanied by actual coercion, why are
the state courts not free to admit all confessions that are not the product of actual
coercion?

By disparaging the Miranda warnings, by viewing them as only "second-class"
prophylactic safeguards and Miranda violations as only "second-class" wrongs,

205. Harris, supra note 174, at 565.
206. Wilson, 519 U.S. at 423.
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language in various Burger Court cases2°7 seem to have prepared the way for the
overruling of Miranda itself- or at least prepared the way to uphold the constitution-
ality of § 3501, which purports to "repeal" Miranda. But the Rehnquist Court has
yet to take that next step. Instead it has reaffirmed, reinvigorated, and spoke
approvingly of the "bright-line prophylactic Edwards rule."2 '8

On the search and seizure front, too, the post-Warren Court has not been led by
the logic of its principles and assumptions to a conclusion one might have expected.
If, as the Court told us a decade and a half ago in Leon, any rule that excludes
reliable evidence must "pay its way" by deterring official lawlessness, 2

0
9 and if, as it

also told us more than two decades ago, the deterrent effect of the exclusionary rule
has never been established,210 then why stop with a "good faith" modification of the
exclusionary rule? Why not abolish the rule altogether?

One reason, ironically, is that a "shrunken" Fourth Amendment and a narrower
exclusionary rule has made the rule a good deal more livable and defensible. After
thirty years of the Burger and Rehnquist Courts, the scope of the Fourth Amendment
and its exclusionary rule have been so down-sized, the need to act pursuant to a
search warrant so reduced, the probable cause standard so softened, and the
occasions on which the police may act on the basis of "reasonable suspicion," or no
individualized suspicion at all, so increased that nowadays if the criminal goes free
it is because the constable has flouted the Fourth Amendment, not because he has
made an honest blunder.2 '

This may well be the price we have had to pay for the exclusionary rule. I think
it is the price we would have had to pay for an effective tort remedy or any other
Fourth Amendment remedy that actually worked. But that price has been paid.

When we talk about the Rehnquist Court, we are talking about a moving target.
The Rehnquist Court era might extend another five or ten years. Depending upon the
mood of the country and the views of future Justices, the Rehnquist Court may yet
carry the post-Warren Court's characterization of Miranda and the search and
seizure exclusionary rule to "the limits of its logic. 2 12 Then again, it may not.

Whether or not the Rehnquist Court does sustain Congress's 1968 "repeal" of
Miranda or does expand the so-called "good faith" exception to the Fourth
Amendment exclusionary rule--or ultimately abolishes the exclusionary rule
altogether-may well tell us more about the Rehnquist Court and criminal justice
than any ruling this Court has handed down to date.

Much remains to be seen. At present, I think there are four Supreme Court
Justices who are fairly sensitive to the rights of those accused or suspected of crime:

207. See Michigan v. Tucker, 417 U.S. 433 (1974); New York v. Quarles, 467 U.S. 649 (1984); Oregon v. Elstad,
470 U.S. 298 (1985).

208. Arizona v. Roberson, 486 U.S. 675,682 (1998); see also Minnick v. Mississippi, 498 U.S. 146 (1990).
209. See United States v. Leon, 468 U.S. 897,907 n.6 (1984).
210. See United States v. Janis, 428 U.S. 433,449-53,450 n.22 (1976); Stone v. Powell, 428 U.S. 465,492 & n.32

(1976).
211. Cf. Judge (laterJustice) Cardozo's oft-quoted criticism of the exclusionary rule in People v. Defore, 150 NE.

585,587(1926): "The criminal is to go free because the constable has blundered."
212. See the observation of Justice Holmes in Hudson County Water Co.v. McCarter, 209 U.S. 349,355 (1908).
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Stevens, Souter, Ginsberg and Breyer. Sometimes this foursome will be joined by
Justice O'Connor or Justice Kennedy. On rare occasions, such as Chandler v.
Miller,2 3 this foursome will be joined by everybody except Chief Justice Rehnquist.
A good deal may turn on whether this foursome grows or shrinks-on whether a new
Justice replaces say, Scalia or say, Stevens-and on who makes the appointment.

In short, we will not be able to evaluate fully "The Rehnquist Court and
Criminal Justice" until the Rehnquist Court era comes to an end. And we may not
be able to do it even then. A complete evaluation may have to await a quarter-
century retrospective--just as, in this very law journal, I did a quarter-century
retrospective on "The Warren Court and Criminal Justice" four years ago."14

However, if the University of Tulsa College of Law does hold a conference at
which it invites someone to present a paper on a quarter-century retrospective on
"The Rehnquist Court and Criminal Justice," I'm afraid it will have to ask someone
else.

213. 520 U.S. 305(1997). In Chandler, an 8-1 majority, per Ginsberg, J., struck down a Georgia statute requiring
candidates for various state offices (e.g., governor, attorney general, appellate judges, district attorneys and state
legislators) to certify that they had tested negative for drug use within 30 days prior to qualifying for nomination or
election. The state had relied on the U.S. Supreme Court's three prior drug-testing cases, all of which had upheld the
challenged drug-testing programs. See National Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989)
(sustaining drug tests for U.S. Customs Service employees seeking transfer or promotion to certain positions); Skinner
v. Railway Labor Executives Ass'n, 489 U.S. 602 (1989) (sustaining drug and alcohol tests for railroad employees
involved in train accidents or who violate certain safety rules); Vemonia Sch. Dist. 47J v. Acton, 515 U.S. 646 (1995)
(upholding random drug testing of public school student athletes). These cases, especially Von Raab, can plausibly be
read quite broadly or quite narrowly (limiting them to their special facts). In Chandler, the Court read its drug-testing
precedents quite narrowly.

The state's primary argument in Chandler was that unlawful drug use is incompatible with holding high office:
drug use undermines public confidence and trust in elected officials, calls into question their judgment and integrity,
and jeopardizes antidrug law enforcement efforts andother public functions. The Georgia statute, maintained the state,
deters unlawful drug users from becoming candidates and thus stops them from attaining high state office.

It is possible to read Von Raab broadly as supporting the state's argument in Chandler-as standing for the
proposition that warrantless and suspicionless drug testing may be based on the government's need to maintain the
"integrity" and "public image" of its employees. But the Chandler Court emphatically rejected this rationale for
random drug testing, 520 U.S. at 318,321-22:

Our precedents establish that the proffered special need for drug testing must be
substantial-important enough to override the individual's acknowledged privacy interest,
sufficiently vital to suppress the Fourth Amendment's normal requirement of individualized
suspicion. Georgia has failed to show.., a special need of that kind.

.... Georgia asserts no evidence of a drug problem among the state's elected officials,
these officials typically do not perform high-risk, safety-sensitive tasks, and the required
certification immediately aids no interdiction effort. The need revealed, in short, is "symbolic,"
not "special," as that term draws meaning from our case law.

.... Howeverwell meant, the candidate drug test Georgia has devised diminishes personal
privacy for a symbol's sake. The Fourth Amendment shields society against that state action.

214. See Yale Kamisar, The Warren Court and Criminal Justice: A Quarter-Century Retrospective, 31 TULSA
LJ. 1 (1995).
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