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Anders does impose some constraints on Congress and the states.
Although they are free to devise suitable substitutes for Anders (just as the
Miranda Court repeatedly told Congress and the states they are free to do the
same for the Miranda warnings), neither Congress nor the states are free to
turn the clock back to the early 1960s. They cannot scrap the Anders
procedure and replace it with the same old California procedure that was
condemned in Anders. In other words, court rules or state legislation that
treated Anders the same way that § 3501 treated Miranda would not survive
Supreme Court review.

In his Dickerson dissent, Justice Scalia seems to think that Robbins has no
bearing on the controversy over the legality of prophylactic rules. He points
out that the case “upheld a procedure different from the one Anders
suggested.”'* But the Court would not have upheld any and every procedure
that replaced Anders. The only reason the Court upheld a different method
for satisfying constitutional requirements for indigent criminal appeals than
the prophylactic rules adopted in Anders was that it considered the different
method an adequate alternative to Anders. If the different method had turned
out to be niothing more, or no better than, the very procedure disapproved in
Anders, then, just as Dickerson invalidated § 3501 (which offered nothing
more than the test for admitting confessions found inadequate in Miranda),
Robbins would have struck down the new procedure for handling indigent
criminal appeals. ,

At one point, Justice Scalia suggests he believes that Robbins cuts his
way: “[Als we made clear ... in [Robbins], ... the benchmark of
constitutionality is the constitutional requirement of adequate representation,
and not some excrescence upon the requirement decreed, for safety’s sake,
by this Court.”'*

But the “benchmark of constitutionality” in Miranda is not the Miranda
warnings, not any more than the “benchmark” in Anders is the set of specific
procedures sketched in that case. The “benchmark of constitutionality” in
Miranda can be stated in various ways, some short, some a bit long-winded:
Now that the privilege against self-incrimination has been held applicable to
custodial interrogation, the traditional case-by-case voluntariness test falls
short of the constitutional minimum and—

(a) some system of procedural safeguards (the Miranda warnings or
some equally effective alternative) is necessary to protect the
privilege; or

155. Dickerson, 120 S. Ct. at 2344 (Scalia, J., dissenting).
156. Id. (Scalia, J., dissenting).
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(b) some “adequate protective devices” must be “employed to dispel
the compulsion inherent in custodial surroundings”;'’ or

(c) some safeguards must be utilized that assure “real understanding
and intelligent exercise of the privilege”'*® and assure that “the
individual’s right to choose between silence and speech remains
unfettered throughout the interrogation process”;'* or

(d) “suspects have a constitutional right to some procedures that are
adequate to inform them of the right to remain silent in the face of
custodial interrogation, and a constitutional right to procedures that
provide a continuous opportunity to exercise the right to remain
silent.”'®

Section 3501 was not invalidated because it failed to comply with
Miranda’s prophylactic rules. It was struck down rather because it failed to
satisfy the “benchmark of constitutionality” established in Miranda—it failed
to provide anything more than the “totality of circumstances”—
“voluntariness” test when the Court made plain that “something more than
the totality test was necessary”'®'—it failed to provide any safeguard against
the inherently compelling circumstances of custodial interrogation other than
the test that had been found wanting in Miranda.

Robbins supports and helps explain Dickerson. Nowhere in its majority
opinion does the Robbins Court suggest that the prophylactic rules prescribed
in Anders were “illegitimate” or “lawless.” Nor does Robbins suggest that
the Congress or the States could disregard the Anders rules with impunity
simply because they were “prophylactic.” The new California procedure
was upheld only because it was a suitable substitute for Anders—it
“reasonably ensures that an indigent’s appeal will be resolved in a way that is
related to the merit of that appeal.”" But § 3501 does not reasonably

157. Miranda, 384 U.S. at 458; see also Schulhofer, Reconsidering, supra note 26, at 436.

158. Miranda, 384 U.S. at 469.

159. M.

160. According to Dorf & Friedman, Miranda and Dickerson stand for this proposition. Dorf
& Friedman, supra note 22, at 3-4; see also David Huitema, Miranda: Legitimate Response to
Contingent Requirements of the Fifth Amendment, 18 YALE L. & POL'Y REvV. 261, 263, 290
(2000).

161. Dickerson, 120 S. Ct. at 2335 (emphasis added).

162. See Smith v. Robbins, 120 S. Ct. 746, 760 (2000).
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ensure that the exercise of a custodial suspect’s right to remain silent will be
honored.'s?

The Robbins Court pointed out that, although the California procedure it
was upholding was different than the one prescribed in Anders, it is
“undoubtably far better than those procedures we have found inadequate.”'®*
Once again, this cannot be said of § 3501. In fact, § 3501 is a statutory
codification of the same test the Court found wanting in Miranda—and
nowhere in his long dissenting opinion in Dickerson does Justice Scalia
argue, or even suggest, otherwise.

2. Edwards and its Progeny

Edwards v. Arizona'® marked the rare occasion when the Burger Court
read Miranda rather broadly. In an opinion by Justice White (who had
written a stinging dissent in Miranda) the Court held that when a suspect
effectively asserts his right to a lawyer (as opposed to his right to remain
silent),'® the suspect may not be subjected to further police questioning until
counsel has been made available to him unless he himself initiates further
conversation with the police. Edwards in effect established a new
“prophylactic rule” that built on and reinforced Miranda’s “prophylactic
rules.”'¢’

What the Burger Court promulgated, the Rehnquist Court reaffirmed and
expanded. In Minnick v. Mississippi'® (a case that applied the Edwards rule
even when the suspect had been allowed to meet with a lawyer after first

163. As pointed out in Dickerson, 120 S. Ct. at 2335:

Miranda requires procedures that will warn a suspect in custody of his right to
remain silent and which will assure that the exercise of that right will be
honored. [But] § 3501 explicitly eschews a requirement of pre-interrogation
warnings in favor of an approach that looks to the administration of such
warnings as only one factor in determining the voluntariness of a suspect’s
confession.

164. Robbins, 120 S. Ct. at 761.

165. 451 U.S. 477 (1981); see also supra note 36. There were no dissents in Edwards.
Justice Powell, joined by then-Justice Rehnquist, who concurred in the result did balk at the
prospect of “creat[ing] a new per se rule” in the confessions area, Edwards, 451 U.S. at 489-90,
but did so on policy grounds. Chief Justice Burger also concurred in the judgment. No member of
the Court even hinted that the Edwards rule was an “illegitimate” exercise of the Court’s power.

166. See Michigan v. Mosley, 433 U.S. 96 (1975).

167. The Edwards opinion itself did not describe its rule as a “prophylactic” one. (Neither, it
should be noted, did the Miranda opinion itself describe the Miranda wamings as prophylactic
rules.) However, in Arizona v. Roberson, 486 U.S. 675 (1988), which reaffirmed and expanded
Edwards, the Court referred to “the bright-line, prophylactic Edwards rule,” id. at 682, and the
“prophylactic rule” laid down in Edwards, id. at 685.

168. 498 U.S. 146 (1990).
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asserting his right to counsel) a 6-2 majority,'® per Justice Kennedy,
observed:

The [Edwards] rule ensures that any statement made [by a suspect
who has previously asserted his right to counsel] is not the result of
coercive pressures. Edwards conserves judicial resources which
would otherwise be expended in making difficult determinations of
voluntariness and implements the protection of Miranda in practical
and straightforward terms.'™

Is this not an explanation and defense of Miranda itself as well as
Edwards?

A “prophylactic rule” in the confessions area promulgated by the Burger
Court and twice reaffirmed and expanded by the Rehnquist Court should give
anyone heaping scorn on the Warren Court’s use of prophylactic rules reason
to pause. But Justice Scalia barely mentions the Edwards rule. He dismisses
Edwards and cases based on it in a footnote as marking “less a separate
instance of claimed judicial power to impose constitutional prophylaxis than a
direct, logic-driven consequence of Miranda itself.”'”

I think not. I think it is hard to say that the Edwards rule was required by
the Miranda decision. After all, six years prior to Edwards, the Court had
held that if a suspect asserts his “right to silence” (as opposed to his right to
counsel) the police could, if they ceased questioning on the spot, “try
again”—and succeed at a subsequent interrogation session.'? The Court
could have plausibly held that assertion of the right to counsel should be
treated no differently than invocation of the right to silence.'” Indeed, as I
have mentioned elsewhere, I do not think it makes much sense to draw a
distinction based on which right a suspect happens to invoke.'”

It seems clear to me, and, more important, it seemed clear to Justice
White (speaking about Edwards three years after he wrote the majority
opinion in that case) that “Edwards was not a necessary consequence of

169. Justice Scalia, joined by Chief Justice Rehnquist, dissented. Justice Souter took no part
in the case.

170. Minnick, 498 U.S. at 151.

171. Dickerson, 120 S. Ct. at 2345 n.1.

172. See Michigan v. Mosley, 433 U.S. 96 (1975).

173. In Solem v. Stumes, 465 U.S. 638 (1984), holding that Edwards does not apply
retroactively to state-court convictions affirmed by the state supreme court before Edwards was
decided, the Court, per Justice White (author of the Edwards opinion), pointed out that “much of
the logic and language™ of Mosley, which had refused to adopt a per se rule governing the waiver of
the right to silence, “could be applied to the invocation of the [right to counsel].” Id. at 648.
Thus, “Edwards was not a necessary consequence of Miranda.” Id.

174. JESSE H. CHOPER, YALE KAMISAR & LAURENCE H. TRIBE, THE SUPREME COURT:
TRENDS AND DEVELOPMENTS 1982-83, at 153-58 (1984) (remarks of Kamisar).
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Miranda.”'” And the cases expanding the Edwards rule are certainly not, as
Justice Scalia put it in Dickerson, “logic-driven consequences of Miranda.”

Miranda did not require a 6-2 majority in Arizona v. Roberson'™ to hold
that once a suspect effectively asserts his right to counsel, the police cannot
even initiate interrogation about crimes unrelated to the one for which the
suspect has invoked his right to counsel. Nor did Miranda require a 6-2
majority in Minnick'” to hold that once a suspect invokes his right to counsel
the police may not reinitiate questioning in the absence of counsel even if the
suspect has been allowed to consult with an attorney in the interim.'™ In
short, as Justice Scalia himself observed a decade ago, “‘the rule of Edwards
is our rule, not a constitutional command; and it is our obligation to justify
its expansion.’”'”

It is understandable why Justice Scalia is reluctant to consider Edwards,
Roberson and Minnick “separate instance[s] of claimed judicial power to
impose constitutional prophylaxis.” Are we supposed to believe that Justice
White (and the five other Justices who joined his opinion in Edwards),
Justice Stevens (and the five other Justices who joined his opinion in
Roberson) and Justice Kennedy (and the five other Justices who joined his
opinion in Minnick) all exercised “an immense and frightening
antidemocratic power [that] does not exist”?'®

3. Pearce and its Progeny

One line of cases that Justice Scalia takes head-on is North Carolina v.
Pearce'® and its progeny. Agreeing that defenders of Miranda are “right on

175. See supra note 173. Moreover, at the time Edwards was decided, concurring Justice
Powell stated that the Court had “created a new per se rule in the confessions area,” Edwards v.
Arizona, 451 U.S. 477, 489-90 (1981).

176. 486 U.S. 675 (1988); see also supra note 36. No Justice (including Justice Scalia, who
joined the opinion of the Court) questioned the legitimacy of the Court’s exercise of power in
Roberson. Yet Justice Stevens, who wrote the opinion of the Court, spoke freely of the
“prophylactic protections” provided by Miranda and the “prophylactic Edwards rule.” Roberson,
486 U.S. at 681-82.

177. When Minnick was decided, not a single member of the original Miranda majority
remained on the Court.

178. As I have observed elsewhere, I believe even some members of the Miranda majority
“would have balked at the application of the Edwards rule to the Minnick fact situation.” Yale
Kamisar, The Warren Court and Criminal Justice: A Quarter-Century Retrospective, 31 TULSA L.J.
1, 19 (1995).

179. Minnick v. Mississippi, 498 U.S. 146, 156 (1990) (Scalia, J., joined by Rehnquist, C.J.,
dissenting) (quoting with approval Justice Kennedy’s dissent in Roberson).

180. See supra text accompanying note 144.

181. 395 U.S. 711 (1969).
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target”'® when they characterize Pearce as a “prophylactic rules” case,
Justice Scalia directs heavy fire at it, maintaining that it “exhibits the same
fundamental flaw as does Miranda.”™® 1 believe, however, that the Pearce
line of cases demonstrates (a) that most Justices are fairly comfortable with
prophylactic rules and (b) there are circumstances when such rules are both
necessary and proper.

Pearce arose against the following background: A number of defendants
had successfully overturned their original convictions only to receive a
heavier sentence for the same crime when they were retried and reconvicted.
There was reason to believe that in some of these cases, at least, sentencing
judges were “punishing” defendants for having succeeded in getting their
first convictions set aside. As the Pearce Court noted, however “[t]he
existence of a retaliatory motivation would . .. be extremely difficult to
prove in any individual case.'®

The Pearce Court dealt with the problem by establishing what has “since
come to be called a ‘presumption of vindictiveness’”:'®® “In order to assure
the absence of [a retaliatory] motivation™ it held that “whenever a judge
imposes a more severe sentence upon a defendant after a new trial, the
reasons [for] doing so must affirmatively appear [and] must be based upon
objective information concerning identifiable conduct on the part of the
defendant occurring after the time of the original sentencing proceeding.”'®

According to Justice Scalia, “Justice Black surely had the right idea when
he derided the Court’s requirement as ‘pure legislation if there ever was
legislation.””'¥ But Justice Black was the only member of the Court to

182. Dickerson, 120 S. Ct. at 2345.

183. M.

184. Pearce, 395 U.S. at 725 n.20 (1969).

185. CHARLES H. WHITEBREAD & CHRISTOPHER SLOBOGIN, CRIMINAL PROCEDURE 814 (4th
ed. 2000).

186. Pearce, 395 U.S. at 726.

187. Dickerson, 120 S. Ct. at 2345 (Scalia, J., dissenting) (quoting Pearce, 395 U.S. at 741
(Black, J., dissenting)). Justice Black will long be remembered for his stirring opinions in the First
Amendment area, but he was quick to state or to imply that his colleagues were exceeding their
constitutional authority. See, e.g., Jackson v. Denno, 378 U.S. 368, 407 (1964) (Black, J., joined
by Clark, J., dissenting) (“My wide difference with the Court is in its apparent authority to change
state trial procedure because of its belief that they are unfair”; “[tJhere is no constitutional
provision, which gives this Court any such lawmaking power”); Linkletter v. Warden, 381 U.S.
618 (1965) (Black, J., joined by Douglas, J., dissenting) (stating that if, as the Court maintains, a
principal reason for deciding to give Mapp v. Ohio retroactive effect is that the Fourth Amendment
exclusionary rule is primarily designed to deter future police misconduct, “the Court’s action in
adopting the [exclusionary rule] sounds much more like law-making than construing the
Constitution™); Berger v. New York, 388 U.S. 41, 77, 88 (1967) (Black, J., dissenting) (“[T]he use
of the keyword ‘privacy’” enables the Court “both to usurp the policy-making power of the
Congress and to hold more [laws] unconstitutional when the Court entertains a sufficient hostility to
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question the legitimacy of a “presumption of vindictiveness.” And when
Justice Black left the Court nobody else raised doubts about the legitimacy of
the Pearce prophylactic rules.

The Court subsequently made plain that Pearce had established a
“prophylactic rule” and that such rules are nothing to be uneasy about.
Speaking for a 7-2 majority (one that included Chief Justice Burger and then-
Justice Rehnquist), Justice White explained Pearce as a case where,
“[plositing that a more severe penalty after reconviction would violate due
process [if] imposed as purposeful punishment for having successfully
appealed,” the Court concluded that “such untoward sentences occurred with
sufficient frequency to warrant the imposition of a prophylactic rule.”'®

A year later, speaking for a 7-2 majority that again included Burger and
Rehnquist, Justice Powell (who, so far as I know, has never been called an
admirer of the Warren Court’s revolution in criminal procedure), felt so
comfortable with Miranda’s prophylactic rules that he explained and
defended “the Pearce prophylactic rules” by analogizing them to the
Miranda rules:

By eliminating the possibility that {improper considerations] might
occasion enhanced sentences, the Pearce prophylactic rules assist
in guaranteeing the propriety of the sentencing phase of the
criminal process. In this protective role, Pearce is analogous to
Miranda, . . . where the Court established rules to govern police
practices during custodial interrogations in order to safeguard the
rights of the accused and to assure the reliability of statements
made during these interrogations. Thus, the prophylactic rule in
Pearce and Miranda are similar in that each was designed to
preserve the integrity of a phase of the criminal process.'®

them”; the permissibility of electronic eavesdropping “is plainly the type of question that can and
should be decided by legislative bodies™); Katz v. United States, 389 U.S. 347, 364-66, 373 (1967)
(Black, J., dissenting) (stating that the Fourth Amendment “simply does not apply to
eavesdropping,” but the Court has gone ahead and applied it by “arbitrarily substituting” its own
language “for the Constitutional language,” forgetting that it is not the Court’s role “to rewrite the
Amendment ‘in order to bring it into harmony with the times’”); In re Winship, 397 U.S. 358, 377,
2381-82 (1970) (Black J., dissenting) (Although “nowhere in [the Constitution] is there any
statement that convictions of crime requires proof of guilt beyond a reasonable doubt,” the Court so
finds; its “natural law due process” approach to constitutional interpretation leads to “an arrogation
of unlimited authority by the judiciary [that] cannot be supported by the language or the history of
any provision of the Constitution.”). However, Justice Black’s criticism of other Justices for going
beyond the text of the Constitution and usurping the power of the legislature is hard to square with
his concurring opinion in New York Times v. Sullivan, 376 U.S. 254 (1964). See infra text
accompanying notes 204-10.

188. Colten v. Kentucky, 407 U.S. 104, 116 (1972) (emphasis added).

189. Michigan v. Payne, 412 U.S. 47, 53 (1973).
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Justice Powell and the six Justices who joined him seemed untroubled by
the fact that in many instances application of the Pearce rule would benefit
defendants-whose rights had not actually been violated—who had not actually
been the victims of vindictiveness.'® This was a good reason for not
applying Pearce retroactively to resentencing proceedings that took place
prior to the Pearce decision' (just as Miranda had not been applied
retroactively),'” but it was not a valid reason for failing to adopt the rule. It
is “an inherent attribute of prophylactic constitutional rules” that their
application will benefit “some defendants who have suffered no constitutional
deprivation.”'”

In still another case applying Pearce, even Chief Justice Burger seemed
unperturbed by its “prophylactic” nature. Speaking for a majority of the
Court that included Justice Rehnquist, the Chief Justice matter of factly
recalled that in order “[tJo prevent actual vindictiveness from entering into a
decision and allay any fear on the part of a defendant that an increased
sentence is in fact the product of vindictiveness, the [Pearce] Court fashioned
what in essence is a ‘prophylactic rule.””" But the Court did not say this
disapprovingly.

Neither the Chief Justice nor any other member of the Court complained
that the Pearce rule had enabled federal courts to exercise their “supervisory
power over state courts.” Nobody seemed troubled that a defendant who had
received an increased sentence on retrial could establish a due process
violation without showing acrual vindictiveness. Nor did anybody suggest
that Pearce was an “illegitimate” decision.

Would Justice Scalia have us believe that all these years all these Justices
engaged in “lawless practices”?

Dissenting in Dickerson, Justice Scalia maintains that “although the Due
Process Clause may well prohibit punishment based on judicial
vindictiveness, the Constitution by no means vests in the courts ‘any general
power to prescribe particular devices “in order to assure the absence of such
a motivation.”””'  But what good does it do to say that judicial
vindictiveness is unconstitutional if there is no way to prove it? No way to
make that prohibition meaningful?

190. See id. at 53-54.

191. The Court held that Pearce would not apply retroactively in Payne. Id. at 57.

192. See Johnson v. New Jersey, 384 U.S. 719 (1966).

193. Payne, 412 U.S. at 53.

194. Wasman v. United States, 468 U.S. 559, 564 (1984).

195. Dickerson, 120 S. Ct. at 2345 (quoting North Carolina v. Pearce, 395 U.S. 711, 741
(1969) (Black, J., dissenting)).
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Establishing that a sentencing judge was motivated by bad faith or bias is
a Herculean feat. Judges who are so motivated are not likely to admit it.
Suppose Pearce had taken Justice Scalia’s position and declared that although
vindictive sentencing is unconstitutional the Court lacks any power to
prescribe particular devices in order to assure that such sentencing did not
occur. Then what? When a judge imposed a heavier sentence on a
defendant reconvicted for the same crime, the defendant would claim that the
judge “punished” him for getting his first conviction overturned and the
judge would deny it. Then what?

At one point in his Dickerson dissent Justice Scalia maintains that there is
“simply no basis in reason” for concluding that a response by a suspect “who
already knows all of the rights described in the Miranda warning” is
anything but a “volitional act.” But how can we tell whether a suspect
already knows all the rights described in the Miranda warnings if the police
are not required to inform him, and do not inform him, of his “Miranda
rights”? To be sure, the custodial suspect might be a judge or a lawyer or a
police officer. But that still leaves about ninety-eight percent of the cases.
And in those cases the suspect will say he did not know all of his rights (or
that he forgot some or all of them under stress or in the excitement) and the
prosecution will insist that he was fully aware of his rights at all times. Then
what?

4. The Instructiveness of New York Times v. Sullivan

As Susan Klein has recently spelled out, constitutional-criminal procedure
is filled with prophylactic rules.'”® As David Strauss has shown, however,
criminal procedure has no monopoly on such rules.'” New York Times v.
Sullivan'®® is a noteworthy example.

I realize that in Dickerson Justice Scalia dismissed Sullivan and other First
Amendment decisions cited by defenders of Miranda as cases that engaged in
straightforward constitutional interpretation.'” But it is no easy task to
decide whether Supreme Court rulings are prophylactic, especially when the
opinions do not tell us (as Miranda, Edwards, Pearce and Anders did not)

that they are promulgating “prophylactic rules.”®® As Justice Scalia himself

196. Klein, supra note 38, at 7-16.

197. Strauss, supra note 68, at 13-15; David A. Strauss, The Ubiquity of Prophylactic Rules,
55 U. CHL. L. REV. 190 (1988).

198. 376 U.S. 254 (1964).

199. Dickerson, 120 S. Ct. at 2344.

200. The difficulties involved in determining whether a ruling is “prophylactic” is illustrated
by the disagreement over the status of United States v. Wade, 388 U.S. 218 (1967), holding that the
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noted, three years after Miranda, the Court announced it was throwing out a
confession because obtaining it “in the absence of the required warnings was
a flat violation of the Self-Incrimination Clause of the Fifth Amendment as
construed in Miranda.”™

I share David Strauss’s view that Sullivan may plausibly be read as
adopting a prophylactic rule. 1 also agree that an analysis of Sullivan
suggests how rules that at first glance appear to be the product of ordinary
constitutional interpretation may turn out to be, like the Miranda rules,
“‘prophylactic’ rules that ‘go beyond the Constitution itself’ in the sense that
[they] reflect not just the values protected by [various clauses of the
Constitution] but institutional concerns about the most effective way to
secure those values, ”? '

Professor Strauss asks:

Why are some false statements protected by the First Amendment,
even though they have “no constitutional value™? The Court gave
the common sense answer in New York Times v. Sullivan itself:
false speech must be protected to some degree in order to avoid
discouraging valuable speech .... [Gliven the inevitable
imprecision of judicial factfinding, a regime that protects only
speech that has “constitutional value” will end up deterring too
much valuable speech. Some speech that has (in the Court’s own
words) “no constitutional value” must also be protected, because
the disadvantages of protecting it are outweighed by the gains.

. . . [T]his justification parallels the justification for Miranda.

right to counsel applies to pretrial lineups. The Wade Court used language that sounded like it was
applying a prophylactic rule. For example, it told us that since “there is grave potential . . . for
prejudice” in the pretrial lineup which, absent defense counsel’s presence is essential to “avert
prejudice and assure a meaningful confrontation at trial.” Id. at 236. Moreover, the Court pointed
out that legislation or regulations which eliminate “the risks of abuse and unintentional suggestion”
may also eliminate the need to regard the pretrial lineup “stage as ‘critical.’” Id. at 239,

Nevertheless, Joseph Grano, a leading critic of Miranda, and prophylactic rules generally,
argues forcefully and persuasively that Wade’s right to counsel requirement is not a prophylactic
rule after all. “The sixth amendment critical stage doctrine,” maintains Professor Grano, “depends
upon fair trial considerations, and the fairness concern itself follows from the sixth amendment’s
instrumental purpose of guaranteeing a fair trial. . . . The right to counsel requirement in Wade is
rooted squarely in the sixth amendment’s right to counsel provision. . . .” Grano, supra note 147,
at 120-21.

201. Dickerson, 120 S. Ct. at 2338-39 (quoting Orozco v. Texas, 394 U.S. 324, 326 (1969)).

202. Strauss, supra note 68, at 3. Perhaps one may resolve the dispute about the
“prophylactic” status of Sullivan peaceably by describing it, as three commentators have described
Jackson v. Denno, 378 U.S. 368 (1964) (requiring an initial determination of the voluntariness of a
challenged confession to be determined by the trial judge in order to assure that involuntary
confessions will be excluded even if that issue goes to the jury), as a rule “not characterized [by the
court that decided it] as prophylactic, but nonetheless imposing a procedural prerequisite with a
prophylactic objective.” LAFAVE, ISRAEL & KING, supra note 147, § 2.9(e), at 673.
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The Supreme Court even characterized {the Sullivan] line of cases
as “extend[ing] a measure of strategic protection to defamatory
falsehood.” ... [I]f the notion of “go[ing] beyond what the First
Amendment demand[s] in order to provide some prophylaxis” has
any meaning, then New York Times v. Sullivan did it. The better
characterization is, to use the Dickerson dissent’s terms, that
Sullivan held that what “the First Amendment demanded” is
precisely “some prophylaxis.” Miranda held the same thing about
the Fifth Amendment.”®

Another word about the Sullivan case. It is noteworthy that Justice Black,
who has sometimes accused his colleagues of engaging in judicial
lawmaking,®™ favored a more prophylactic “prophylactic rule” in Sullivan
than did the majority. For Justice Black did not believe the rule the majority
had adopted—a rule that “prohibits a public official from recovering damages
for a defamatory falsehood relating to his official misconduct unless he
proves that the statement was made with ‘actual malice’”**—furnished the
press adequate protection. Although he did not label it a “prophylactic
rule”—and he might have been shocked if someone had told him that was
what he was proposing—TI think it fair to say that Justice Black advocated a
more drastic “prophylactic rule” than the one most of his colleagues found
sufficient:

203. Strauss, supra note 68, at 13-15; see also Huitema, supra note 160, at 272-74;
Landsberg, supra note 147, at 932, 934-35. The analogy to Sullivan also helps explain how the
Elstad exception (the refusal to apply the “fruit of the poisonous tree doctrine to some Miranda
violation) can be reconciled with the view that Miranda is required by the Self-Incrimination
Clause. See Strauss, supra at 19-20:

To make the comparison to the First Amendment once again, the constitutional
rules governing defamation of public officials are different from the rules
governing defamation of private individuals, which are in tum different from
the rules governing defamation that addresses no subject of public interest.
These differences do not mean that the rule of New York Times v. Sullivan is
not a constitutional rule. They just mean that the constitutional rule that
applies in one set of circumstances might have to be altered when different
circumstances arise—a wholly unremarkable proposition. The Court in
Dickerson, in trying to explain why Elstad and similar cases did not impugn
the constitutional basis of Miranda, said that those cases only illustrate that “no
constitutional rule is immutable.” Perhaps a better way to put it is that
constitutional rules are often not simple but require a degree of complexity and
refinement—a point that is obvious in many areas of constitutional law. It may
be that the Court struck the wrong balance in Elstad, or in one of the other
cases creating an exception to Miranda (or, for that matter, in Miranda itself).
But the fact that the Court refined the balance it struck in Miranda has no
bearing on the constitutional status or legitimacy of that decision.

204. See supra note 187 and accompanying text.

205. Sullivan, 376 U.S. at 279-80.
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“Malice,” even as defined by the Court, is an elusive, abstract
concept, hard to prove and hard to disprove. The requirement that
malice be proved provides at best an evanescent protection for the
right critically to discuss public affairs and certainly does not
measure up to the sturdy safeguard embodied in the First
" Amendment. Unlike the Court, therefore, 1 vote to reverse
exclusively on the ground that the Times and the individual
defendants had an absolute, unconditional constitutional right to
publish in the Times advertisement their criticisms of the
Montgomery agencies and officials. . . .2 The half-million dollar
verdict [against the New York Times] give[s] dramatic proof . . .
that state libel laws threaten the very existence of an American
press virile enough to publish unpopular views on public affairs
and bold enough to criticize the conduct of public officials. . . .
There is no reason to believe that there are not more such verdicts
lurking just around the corner for the Times or any other
newspaper or broadcaster which might dare to criticize public
officials. In fact, . . . there are now pending eleven libel suits by
local and state officials against the Times seeking $5,600,000, and
five such suits against the Columbia Broadcasting System seeking
$1,700,000. . . .27

. . . Stopgap measures like those the Court adopts are in my
judgment not enough. This record certainly does not indicate that
any different verdict would have been rendered here whatever the
Court had charged the jury about “malice,” “truth,” “good
motives,” “justifiable ends,” or any other legal formulas which in
theory would protect the press. Nor does the record indicate that
any of these legalistic words would have caused the courts below to
set aside or to reduce the half-million-dollar verdict in any
amount.”®

Does anybody really believe that the standard Justice Black urged the
Court to adopt in Sullivan—a rule that would have given the press an
“absolute, unconditional” right to criticize public officials®—stemmed from
the explicit language of the First Amendment or was directly sanctioned by
the First Amendment? If so, who needs prophylactic rules?

But we do need them. Recognizing the legitimacy and utility of
prophylactic rules and working out principles for establishing such rules

206. Id. at 293 (Black, J., joined by Douglas, J., concurring) (emphasis added).
207. Id. at 294-95.

208. Id. at 295.

209. See supra note 206 and accompanying text.
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seem far preferable to engaging in the kind of strained “pure” constitutional
interpretation Justice Black did in his Sullivan concurring opinion.?'°

IV. SOME FINAL REFLECTIONS

Miranda left the door open for Congress to replace the warnings with
other safeguards that perform the same function. Unfortunately, Congress
did not walk in the door. But the door remains open.

The alternative often mentioned is a system of audiotaping or videotaping
police questioning and a modified set of warnings.?"' 1 think such a system
would and should pass constitutional muster. (It seems clear, however, that,
no matter how fool-proof, a tape recording system that dispensed with all
warnings would not be upheld.?'?)

If such a system replaced the four-fold Miranda warnings it would make
clear that “a decision may be both an interpretation of the Constitution and a
principle that Congress may modify.”*® However, I doubt that any
legislature will enact any audiotaping or videotaping system that contains
some warnings of rights or any other effective alternative to the Miranda
regime. For any alternative that is equally effective is likely to be
“politically unacceptable for precisely the reason that saves it from being
constitutionally unacceptable—it would be at least as protective of the suspect
(and therefore at least as burdensome to investigators) as Miranda itself.”***

I believe Stephen Schulhofer is quite right—“politically attractive
alternatives to Miranda can’t pass constitutional muster, and constitutional
alternatives can’t attract political support.”®® That is why the Miranda
warnings will probably be with us for a long time.

210. See Landsberg, supra note 147, at 963,

211. Compare Cassell, supra note 6, at 486-97, with Stephen J. Schulhofer, Miranda’s
Practical Effect: Substantial Benefits and Vanishing Small Social Costs, 90 Nw. U. L. REV. 556,
556-60 (1996).

212. As the Dickerson Court told us, referring to very similar language in the Miranda
opinion, “Miranda requires procedures that will warn a suspect in custody of his right to remain
silent and which will assure the suspect that the exercise of that right will be honored.” Dickerson,
120 S. Ct. at 2335.

213. Strauss, supra note 68, at 4. As Professor Strauss observes many have recommended an
alternative to Sullivan—“a regime in which courts will determine, in any defamation action,
whether the statement was true or false, but rather than imposing damages liability will require the
speaker to publish a retraction (and perhaps pay the plaintiff’s attorney’s fees).” Id. at 22. Strauss
continues: “If such a scheme (or some other alternative) did indeed strike as good or better a
balance than Sullivan, there would be no good reason for the Court to reject a statute that adopted
it. But no one questions the constitutional status of Sullivan.” Id.

214. Schulhofer, Puzzling Persistence, supra note 26, at 22.

215. Id.
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But there is nothing inappropriate or illegitimate about prophylactic rules
generally or the Miranda warnings in particular. I venture to say that the
rule that governed the admissibility of state confessions for thirty years prior
to Miranda—the “totality of circumstances”-“voluntariness” test—was no
more a rule of the pure Marbury variety, no more “directly compelled” by
the Constitution, and no more a product of the “explicit” text of the
Constitution than Miranda itself. Indeed, if anything, there is a stronger
relationship between the Miranda doctrine and the explicit text of the
Constitution than there is between the voluntariness rule and the
constitutional text. After all, the Miranda doctrine is based on the Self-
Incrimination Clause. The voluntariness is not; it simply grew out of general
due process.'s

Prophylactic rules are simply a species of “bright-line” or per se rules.?"”
Almost everything that can be said in favor of- per se rules applies to

216. Prophylactic rules are often contrasted with “core” or “true” or “explicit” constitutional
rules or rules that are “directly sanctioned or required” by the Constitution. See supra note 147.
But how can it be said that the confessions rule that preceded Miranda, the “totality of
circumstances”-“voluntariness” test, falls into the latter category? How can it be said that the
“voluntariness” test was explicitly or necessarily required by the Constitution?

The “voluntariness” rule cannot be called a requirement of the Self-Incrimination Clause,
because until the decision in Malloy v. Hogan, 378 U.S. 1 (1964), the privilege against self-
incrimination did not apply to the states and, in any event, until Miranda v. Arizona, 384 U.S. 436
(1966), it did not apply to the police station. So where did the confession rule the Court applied to
the states, starting with Brown v. Mississippi, 297 U.S. 278 (1936), come from? The Constitution
does not specifically mention “confessions” or “admissions.” Nor do the terms “totality of
circumstances,” “voluntary,” “involuntary,” “overbearing the will,” “police questioning” or
“police interrogation” appear anywhere in the text. So why is the protection against the use of
“involuntary” confessions (as opposed to the protection afforded by Miranda) a “core constitutional
right”? Consider Anthony Amsterdam, The Supreme Court and the Rights of Suspects in Criminal
Cases, 45 N.Y.U. L. REV. 785, 805-06 (1970):

In 1936 [when the Court decided Brown,) it was far from evident why the due

process clause required anything more of state criminal proceedings than a

regular and fair trial, giving the defendant a regular and fair opportunity to

contest his guilt under state evidentiary rules, including the rule which the

Supreme Count of Mississippi held allowed admission of the Brown confession.

217. Professors LaFave, Israel and King have made a valiant effort to distinguish “per se”
rules from “prophylactic” ones, LAFAVE, ISRAEL & KING, supra note 147, at § 2.9(d)-(e), but I do
not believe that many Justices have received the word. Over the years they have frequently used
the terms “bright-line” rules, “per se” rules and “prophylactic” rules interchangeably. The opinion
of the Court in Miranda never called the new doctrine prophylactic, but dissenting Justice White
twice called it a per se rule. Miranda, 384 U.S. at 536, 544; see also Solem v. Stumes, 465 U.S.
638 (1984); supra note 173. In declining to give Edwards retroactive effect, the Court, per Justice
White (author of the Edwards opinion), called it a “prophylactic rule” at one point, but referred to
“its per se approach at another point, id. at 647, and also described the case as having “established
a bright-line rule,” id. at 646. Concurring in Solem v. Stumes, Justice Powell called Edwards a
“prophylactic rule” at one point, but a “per se rule” at two other places. Id. at 652, 654. In
Arizona v. Roberson, which reaffirmed Edwards, the Court, per Stevens, J., referred to “the bright-
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prophylactic rules as well.*® So far as I know, no one has even questioned
the constitutional legitimacy of “per se” or “bright-line” rules, certainly not
the ones that work in favor of law-enforcement.®* It is hard to avoid the
conclusion that “{t]he charge that prophylactic rules . . . are constitutionally
illegitimate seems ... merely a policy preference in favor of under-
enforcement rather than over-enforcement of individual liberties. "2

“The characterization of Miranda as a prophylactic rule that ‘goes
beyond’ the Constitution seems to be a way of saying that Miranda
represents [a] kind of deliberate choice to exclude some voluntary
confessions, in exchange for the benefits of identifying or deterring some

line, prophylactic Edwards rule,” 486 U.S. 675, 682 (1988), and reminded us that “{w]e have
repeatedly emphasized the virtues of a bright-line rule in cases following Edwards as well as
Miranda.” Id. at 681.

In Dickerson the Court, per Rehnquist, C.J., looked back on Miranda as a case that “concluded
that the coercion inherent in custodial interrogation blurs the line between voluntary and involuntary
statements and thus heightens the risk that an individual will not be ‘accorded his privilege under
the Fifth Amendment . . . not to be compelled to incriminate himself.”” 120 S. Ct. at 2331. The
Dickerson Court also observed that the Miranda Court had “noted that reliance on the traditional
totality-of-the-circumstances test raised a risk of overlooking an involuntary custodial confession.”
Id. at 2335. Under the LaFave-Israel-King analysis, therefore, the Dickerson Court seemed to view
the Miranda warnings as per se rules rather than prophylactic ones. See also Archibald Cox, The
Role of Congress in Constitutional Determination, 40 U. CIN. L. REV. 199, 250-52 (1971).

It is noteworthy that Francis Allen, whose pioneering articles in the early 1950s paved the way
for much of the constitutional-criminal procedure scholarship that followed, did not call the
Miranda doctrine “prophylactic.” He cited Miranda rather as an example of the Warren Court’s
“tendency . . . to tumn to broad legislative-like directives, sometimes called ‘flat’ or ‘per se’ rules.”
Allen, supra note 3, at 532 & n.66. What Professor Allen said of “per se” rules applies to
“prophylactic” ones as well: “They give relatively certain guidance to the lower courts” and are
“applicable to a great mass of cases at the trial court level without direct involvement of the
Supreme Court.” Id.

218. Almost everything Professors LaFave, Israel and King say about “per se” (or “bright-
line”) rules strikes me as applicable to “prophylactic” rules as well: They utilize “a standard that
looks to a single characteristic or event and does not adjust to the uniqueness of each case,”
LAFAVE, ISRAEL & KING, supra note 147, § 2.9(d), at 659; have “produced high visibility
benchmarks that captured the attention of both administrators and the public,” id. § 2.9(d), at 669;
provide guidance to police officers “‘who have only limited time and expertise to reflect on and
balance the social and individua! interests in the specific circumstances they confront,”” id. §
2.9(d), at 666; have “provided less room for manipulation by judges disposed to evasion, in part
because they often become applicable without extensive factfinding,” id. § 2.9(d), at 670; they are
“either overinclusive or underinclusive as compared to the application of that function to all relevant
circumstances on a case-by-case basis,” id. § 2.9(d), at 660; are based on the notion that “the
applicable constitutional guarantee should be interpreted in light of administrative realities, as well
as the logic of its function,” id. § 2.9(d), at 660 n.155; and are “imposed in the exercise of the
Court’s inherent authority to determine the appropriate scope of an interpretive rule,” id.

219. See, e.g., California v. Acevedo, 500 U.S. 565 (1991); New York v. Belton, 453 U.S.
454 (1981); United States v. Robinson, 414 U.S. 218 (1973).

220. Kiein, supra note 38, at 20-21; see also Landsberg, supra note 147, at 951.
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compelled confessions that would otherwise escape detection.”?! The
Miranda rules do “go beyond” the Constitution “in the sense that [they]
reflect not just the values protected by the Fifth Amendment but institutional
concerns about the most effective way to secure those values.””?? However,
“[v]irtually all of constitutional law” does.”

At times prophylactic rules are “necessary to combat a substantial
potential for constitutional violations.”?* Such rules “are based on the
Constitution because they are predicated on a judicial judgment that the risk
of a constitutional violation is sufficiently great that simple case-by-case
enforcement of the core right is insufficient to secure that right.”*

At times, as demonstrated by cases like Miranda and Pearce, the two
rulings that have “come to be viewed as paradigmatic of prophylactic
decisionmaking,”*® the power to fashion prophylactic rules is the power to
make constitutional guarantees more meaningful and more effective. This
power is inherent in the art of constitutional interpretation—indeed, in the art
of judging.

221. Strauss, supra note 68, at 8.
222. Id. at 3.
223. Id. However, in different circumstances, institutional concerns may lead to different
results:
Miranda excludes some statements that are not “compelled” within meaning of
the Fifth Amendment . . . because, on balance, the benefits of the Miranda
rules, when compared with a case-by-case inquiry into compulsion, outweigh
that undesirable side-effect. In certain circumstances, though, the comparison
between Miranda and the case-by-case approach might come out differently;
the balance of costs and benefits might tip in favor of proceeding case by case.
The Court reasoned, rightly or wrongly, that cases like Tucker, Quarles, and
Eistad presented such circumstances. This called for refinements of the
Miranda rule, but it did not change the basic character of the Miranda rules
(with or without refinements)—that they are both prophylactic and “found in
the Constitution” in the same way as other principles of constitutional law.
See id. at 16-17.
224. LAFAVE, ISRAEL & KING, supra note 147, § 2.9(e), at 676.
225. Landsberg, supra note 147, at 950.
226. LAFAVE, ISRAEL & KING, supra note 147, § 2.9(e), at 676.
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