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Edward Barrett made a similar point at about the same time by
asking: “Is not the court which excludes illegally obtained evidence in
order to avoid condoning the acts of the officer by the same token
condoning the illegal acts of the defendant?”'?' I think not.

When courts admit unconstitutionally seized evidence, I do believe
it is likely that significant numbers of police officers, as well as large
segments of the public, will regard the official lawlessness as “not so
bad,” else the courts would not have permitted the evidence to be
used.'” On the other hand, I find it hard to believe that the exclusion
of evidence in a counterfeiting or burglary or narcotics case conveys a
comparable message to the police and the public that these crimes are
“not so bad.” I can readily see how the admissibility of
unconstitutionally acquired evidence may foster police misconduct, for
the exclusionary rule is a “disincentive” — it removes a significant
incentive for making illegal searches, at least when the police
contemplate prosecution. But it is not easy to see how the exclusion of
evidence in a particular counterfeiting or drug case could operate to
promote future acts of counterfeiting or drug dealing.

So long as the exclusionary rule remains the only presently
available, meaningful sanction or counterweight against unlawful
searches and seizures (and even the rule’s most robust critics concede
that) — so long as “such limits as there are on [police powers to search
and seize] are... both defined and enforced almost exclusively in
exclusionary rule litigation”'? — 1 think it fair to say that abolition of
the rule and courts’ use of illegally obtained evidence would likely be
viewed as condoning the underlying police lawlessness.

Surely, however, violating the Fourth Amendment is not the only
effective way nor the only feasible means presently available to bring a
criminal to justice. Surely no one can deny that during the exclusionary
rule era “apprehension and punishment [has been] pursued and
inflicted with sufficient determination” that a would-be criminal has to
“count them as substantial risks.”'* In the past twenty-five years the

121. Barrett, supra note 53, at 582; see also 8 JOHN HENRY WIGMORE, EVIDENCE §
2184, at 37 (3d ed. 1940).

122. A study of the attitudes of New York police toward the exclusionary rule,
Loewenthal found that “regardless of the effectiveness of direct sanctions, police officers
could neither understand nor respect a Court which purported to impose constitutional
standards on the police without excluding evidence obtained in violation of those
standards.” Loewenthal, supra note 87, at 29-30. Most of the officers interviewed
“interpretfed] the Wolf case [overruled in Mapp] as not having imposed any legal obligation
on the police since, under that decision, the evidence would still be admissible no matter
how it was obtained.” /d.

123. Silas Wasserstrom, The Incredible Shrinking Fourth Amendment, 21 AM. CRIM. L.
REV. 257, 293-94 (1984).

124. Cf Louis B. Schwartz, On Current Proposals to Legalize Wire Tapping, 103 U. PA.
L. REvV. 157, 158 (1954) (“A penal system gives us almost all we can get out of it if
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nation’s prison population has quadrupled.'™ The exclusionary rule
has had its greatest impact on drug offenses but, partly as a result of
tough mandatory sentences for these crimes, drug offenders have
“swell[ed] the prison population to a size beyond the wildest dreams
or nightmares of any mid-century law enforcement officers.”'?

Since many lawful means are available to combat crime (including
drug offenses) and to convict criminals (including drug dealers), how
can it be seriously maintained that excluding the fruits of official
illegality in a particular case condones the criminal activity involved in
that case?

E. [The exclusionary rule] is a more or less frank choice of
policy; a judicial reaction to utilitarian assumptions. . . . There is no
explicit statement [in the Fourth Amendment or its state
constitutional counterparts] that evidence [obtained in violation of
these constitutional provisions] may not be used in court. Whether
some such preclusion is implicit depends wupon judicial
interpretation. And no student of decisions would declare the
implication so obvious as to preclude a choice.””

Other critics of the exclusionary rule have hit this point even
harder than did Professor Waite. Thus, Judge Malcolm Wilkey
exclaimed: “[The exclusionary rule is] man-made, not God-given . ...
It’s not even in the Constitution.”'® More recently, Akhil Amar
complained that the Fourth Amendment “does not call for [and] does
not even invite, the exclusion of evidence as a remedy for an
unconstitutional search or seizure.”'” He went on to say that “the text
obviously does not support the . . . exclusionary rule” and the relevant
history “emphatically rejects” it.'*

apprehension and punishment are pursued and inflicted with sufficient determination that a
would-be law violator must count them as substantial risks.”).

125. ABRAMSKY, supra note 77, at xii. In the 1980s more than thirty states were under
court order because of prison overcrowding. See Peter Applebome, Texas Prisons Stop
Accepting Inmates Under Federal Order, N.Y. TIMES, Jan. 17, 1987, at 1. The Texas prison
system “was forced to temporarily stop admitting new prisoners after its population crept
above levels mandated by a federal court order.” Id.

126. ABRAMSKY, supra note 77, at 149; see also id. at 84 (“Nearly half of new admissions
in New York in recent years have been for drug crimes.”).
127. Waite (1933), supra note 1, at 760; see also Waite (1955), supra note 1, at 171.

128. Charles McC. Mathias Jr., The Exclusionary Rule Revisited, 28 LOY. L. REvV. 1,7
(1982) (quoting Hearings before the Attorney General’s Task Force on Violent Crime (1998)
(statement of Judge Malcolm Wilkey)). The author of this article was then-Senator Mathias,
Chairman of the Senate Judiciary Subcommittee on Criminal Law. Shortly before this article
was published, Mathias’s subcommittee had held extensive hearings on various proposals to
replace or to modify the exclusionary rule.

129. Amar, Against Exclusion, supra note 62, at 459.
130. Id.
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How can (should) a defender of the exclusionary rule respond to
this criticism? One way is to turn to Professor Davies’ study of the
“original Fourth Amendment.”

II. THOMAS DAVIES SHEDS LIGHT ON WHY THE EXCLUSIONARY
RULE IS “NOT EVEN IN THE CONSTITUTION.”"!

A plausible explanation for the failure of the Fourth Amendment
to provide explicitly for an “exclusionary rule” is that the Framers did
not focus on after the fact judicial control. (And, if they had, they
probably would have assumed that not much illegally seized material
would be offered in evidence.) The Framers concentrated on, and put
their trust in, the warrant procedure. As Justice Jackson once
observed, the Fourth Amendment “roughly indicate[s] the immunity
of the citizen which must not be violated, goes on to recite how
officers may be authorized, consistently with the right so declared, to
make searches,” and then comes to an end, “apparently because [the
Framers] believed that by thus controlling search warrants they had
controlled searches.”'®

Justice Jackson displayed a good grasp of the Framer’s sense of the
centrality of warrant authority, but furnished no supporting evidence
for his conclusion. Fortunately, others, especially Thomas Davies,
have — quite a bit.

As Davies spells out in his 1999 Michigan Law Review article, the
Framers’ statements about search and seizure “focused on
condemning general warrants”; indeed, their “historical concerns were
almost exclusively about the need to ban house searches under general
warrants.”* One reason the Framers thought that control of warrant
authority, especially the prohibition against general warrant authority,
“would suffice to preserve the right to be secure in person and house”
was that they considered the ex officio authority of the framing-era
officer to be meager.' At common law, then, “controlling the warrant
did control the officer for all practical purposes.”'*

Another reason the Fourth Amendment does not specifically
address warrantless searches and seizures is that the Framers

131. See supra text accompanying note 128.
132. Harris v. United States, 331 U.S. 145, 195-96 (Jackson, J., dissenting).

133. Id. at 196 (Jackson, J., dissenting); see also Kamisar, Exclusionary Rule, supra note
91, at 571-79; Maclin, supra note 3, at 47 n.218; Silas J. Wasserstrom & Louis Michael
Seidman, The Fourth Amendment as Constitutional Theory, 77 GEO. L.J. 19, 83 (1988).

134. Davies, supra note 2, at 551.
135. Id. at 554.
136. Id.
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did not anticipate that a wrongful act by an officer might constitute a
form of government illegality — rather, they viewed such misconduct as
only a personal trespass by the person who held the office. Thus there
was neither a need nor a basis for addressing the conduct of a warrantless
officer in a constitutional provision regulating government authority."”’

Although Telford Taylor and Davies differ over other aspects of
the “original understanding” of the Fourth Amendment, they agree
that the Framers did not fear, and did not have in mind, the eighteenth
century peace officer."® This is hardly surprising.

“[A]t the time of the drafting and ratifying of the Fourth
Amendment, nothing even remotely resembling modern law
enforcement existed.”* As I have noted elsewhere:

Two hundred years ago the police had not yet assumed the functions of
criminal investigation — indeed, no organized police forces had yet
emerged. Until well into the nineteenth century, the only “police service”
of any kind, even in our largest cities, was the “watch system” and “such
protection as [it] afforded was provided only by night — generally
between the hours of nine o’clock in the evening and sunrise” (and
“sunrise” was variously interpreted as between three o’clock and five
o’clock in the morning).'*’

As Davies observes, the peace officer of the framing-era, most
commonly a constable who worked part-time and was not paid a
salary,'! “often depended on the assistance of bystanders to execute
an arrest.”? If the officer attempted an arrest or search without a

137. 1d.

138. As Professor Taylor observes, neither warrantless searches incident to arrest nor
searches pursuant to specific warrants, such as the common-law warrant for stolen goods,
concerned the colonists. See TAYLOR, supra note 113, at 38-44. The only victims of
warrantless searches “were those who, as probable felons, were the objects of hue and cry,
hot pursuit, or an arrest warrant.” These searches posed “no threat to the honest
householder, no fear of arrogant ‘messengers’ breaking open desks or trunks to search for
smuggled jewels or libellous documents.” /d. at 39. As for the common-law warrant for
stolen goods, it “embodied the requisites of ‘reasonable’ search.” Id. at 40.

139. Steiker, supra note 3, at 824. Professor Steiker adds, and I heartily agree with her:

The invention in the nineteenth century of armed, quasi-military, professional police forces,
whose form, function and daily presence differ dramatically from that of the colonial
constabulary, requires that modern-day judges and scholars rethink both the relationship
between “reasonableness” and “warrants” and the nature of the Fourth Amendment
remedies.

Id.

140. Kamisar, Exclusionary Rule, supra note 91, at 571-72 (quoting RAYMOND B.
FOSDICK, AMERICAN POLICE SYSTEMS 61-62 (1920)). It was not until 1844 that the New
York Legislature passed a law “creating ‘a day and night police,” which forms the basis of
modern police organization in America.” FOSDICK, supra, at 66.

141. Davies, supra note 2, at 620-21.
142. Id. at 621.
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warrant then, as various common law sources described it, he acted
“ ‘at his own risk’ or ‘at his peril.” !¢

In colonial days, “a search or arrest was presumed [to be] an
unlawful trespass unless ‘justified.” ”** And unlawful or unjustified
arrests not only exposed the offending officer to suits for trespass
damages (at a time when “[tlhe common law recognized no broad
doctrine of official immunity”)* but to “lawful resistance by
bystanders or the target of his intrusion.”'*

“The most salient feature of common-law authority for present
purposes,” emphasizes Davies, “is that a valid (specific) arrest or
search warrant provided the officer with the clearest and strongest
source of justification for an intrusion.”’ “As long as [the constable]
acted ‘ministerially’ — [i.e.,] within the [confines] of the warrant — it
was an offense to resist him, or even refuse to assist him.”'* Moreover,
as long as he acted as the agent of the justice of the peace, the
constable “was ‘indemnified” against trespass liability.”'%

The search and seizure cases of the 1760s that so greatly influenced
the Framers — in London, the lawsuits by John Wilkes, John Entick
and others against Lord Halifax and his messengers and in Boston, the
protest against writs of assistance by James Otis — have a common
characteristic. They involved, as Telford Taylor has noted, general
warrants, statutory in origin, not warrants “subject to the restrictions
and safeguards that the common law had thrown around the stolen
goods warrant.”™™ “It is both striking and enlightening,” adds Taylor,
“that independently, in London and Boston, the opponents of the
[general] warrants based their attack primarily on unfavorable
comparisons with the stolen goods warrants.”™!

143. Id. at 627.

144. Id. at 624.

145. Id. at 625.

146. Id.

147. Id. at 626. Lawrence Lessig observes:

Essential to the Fourth Amendment [in the framing-era] was a structural incentive, one built
in by the common law. As originally conceived, the police (or their equivalents) had a very
strong personal incentive to secure a warrant before searches or seizures, for without a
warrant, they were liable personally for their trespass.... [O]f course essential to this
incentive was a common-law system of remedies that actually made it true that the police
had an incentive — that is, a common-law system through which the wronged citizen could
get damages for the wrongful search or seizure by the state official.

Lawrence Lessig, Fidelity in Translation, 71 TEXAS L. REV. 1165, 1229-30 (1993).
148. Davies, supra note 2, at 626-27.
149. I1d. at 627.
150. TAYLOR, supra note 113, at 40.
151. Id. For further discussion, see id. at 34, 37.
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Were the Framers justified in putting their trust in the warrant
procedure, i.e., the framing-era judges who were to issue warrants?
Did the Framers have reason to think the courts might approve of
general warrants on their own initiative? Akhil Amar believes so. He
maintains that because they feared the “immunizing” effect of a
warrant, the Framers viewed the “judges and warrants” as the
“heavies.”’™

Morgan Cloud has serious doubts about Professor Amar’s claim
that the Founders viewed judges as enemies of liberty and privacy in
the context of searches and seizures. After noting that most colonial
courts denied the general writ that customs officials sought in the
1760s and 70s and that, even when colonial judges were willing to
grant more specific writs, customs officials believed they were
attempting to obstruct enforcement of customs laws." Professor
Cloud comments:

The history of these controversies permits, and perhaps even compels,
the conclusion that in the years preceding the Revolution numerous
colonial judges were important impediments to the use of writs of
assistance to conduct general searches to enforce the customs laws., Had
Professor Amar’s examination of the Amendment’s history considered
this data, he might have reconsidered his views about judges.'*

Davies’ response to Amar’s claim is more forceful:

152. Akhil Reed Amar, The Fourth Amendment, Boston, and the Writs of Assistance, 30
SUFFOLK U. L. REV. 53, 63, 67 (1996) (referring to “the guarantee of immunity provided by
a warrant”). No one denies that warrants were one of a number of defenses available to
searchers sued for trespass. However, Morgan Cloud points out:

[T]o extrapolate from this narrow fact the broad principle that warrants served no protective
function is simply to ignore the development of specific warrants. General warrants may
have been akin to a license to search, but specific warrants came into prominence,
particularly in the United States after 1782, precisely because they protected citizens’ rights
against such unreasonable methods.

Cloud, supra note 7, at 1730 (essay review of William J. Cuddihy, The Fourth Amendment:
Origins and Original Meaning (1990) (unpublished Ph.D. dissertation, Claremont Graduate
School)).

153. See Cloud, supra note 7, at 1738-39; Maclin, supra note 3, at 22-23; see also
Kamisar, Exclusionary Rule, supra note 91, at 575 (quoting JACOB W. LANDYNSKI, SEARCH
AND SEIZURE AND THE SUPREME COURT: A STUDY IN CONSTITUTIONAL
INTERPRETATION 36-37 (1966) and NELSON B. LASSON, THE HISTORY AND
DEVELOPMENT OF THE FOURTH AMENDMENT TO THE UNITED STATES CONSTITUTION 69-
70, 72-73 (1937)):

Even after the Townshend Act of 1767 had disposed of all technical objections to the legality
of the writs of assistance — even “in the face of mounting pressure from the executive —
which paid their salaries and could at any time remove them, or offer them preferment” —
the judges of most of the colonies had either refused or ignored applications for the writs.
Surely an “independent judiciary” could be counted on to take seriously the command of the
Fourth Amendment.

154. Cloud, supra note 7, at 1739. Professor Cloud relies primarily on William J.
Cuddihy’s exhaustive 1696 page unpublished doctoral dissertation on the origins and original
meaning of the Fourth Amendment, but he notes that other historians have documented the
same behavior by colonial judges. /d. at 1739 n.111.
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[The claim] lacks historical support. The Framers did not express any
general antagonism toward judges regarding search matters. In fact, Lord
Camden, a judge, emerged as the hero of the Wilkesite cases, and the
colonial judges who refused to issue general writs under the Townshend
Act provided an example that may well have stimulated the developing
American conception of judicial review.

[Moreover, Amar’s claim about the “immunizing” effect of a warrant] is
more in the nature of a hypothesis than a historical observation: it is not
evident in historical statements . . . . [The sources Amar cites] expressed
concern only that “general warrants” might be made legal — not concern
regarding the “immunizing” effect of specific warrants. Amar has never
identified a single historical complaint about the “immunizing” effect of
a specific warrant.'

Although “the highly visible rulings in the Wilkesite cases had
removed any possibility of upholding general warrants at common
law,”™ those cases explicitly left open the possibility that general
warrants might be made lawful by legislation.” “Thus, the Framers’
constitutional concern was preventing the legislature from authorizing
use of general warrants.”*®

155. Davies, supra note 2, at 586-88. Davies uses the

“Wilkesite cases” [also called the General Warrant Cases) as a collective label for the English
trespass cases brought by [John] Wilkes and his supporters. The first set of cases were
brought [in the early 1760s] by victims of a “nameless” general warrant (issued by the
Secretary of State, Lord Halifax) that had directed the king’s messengers to identify the
persons responsible for publishing The North Briton No. 45 . ... The messengers arrested
[many people] ... searched [many] houses and seized private papers. The victims then
brought trespass cases in the Court of Common Pleas presided over by Charles Pratt (later
Lord Camden). .. [who instructed the] juries that the general warrant was illegal . . . . [T]he
juries awarded trespass damages to the plaintiff victims . . . .

A second set of cases . .. [grew out of a series] of arrests and searches involving publication
of The Monitor. Those warrants identified the persons to be arrested, but were general as to
the papers to be seized . ... The main case was Entick v. Carrington (C.P. 1765), in which
Lord Camden (Pratt) ruled that the papers search warrant was illegal . . ..

Parliament in 1766 passed resolutions condemning general warrants . . . at least for certain
purposes, unless Parliament itself authorized them. The final development came in the 1769
trial of Wilkes v. Halifax, in which John Wilkes won a judgment of 4000 pounds against
[Lord] Halifax for having issued the “nameless” general warrant.

Id. at 563 n.21 (citation omitted).

156. Davies, supra note 2, at 657-58 (emphasis added). For a discussion of the Wilkesite
cases, see supra note 155.

157. Davies, supra note 2, at 658. In fact, as Davies points out, “after the Wilkesite
cases . ... Parliament reauthorized the general writs of assistance in the Townshend Act of
1767.” Id.

158. Id. As Davies notes, “[w]hen describ[ing] the reason for declaration of rights, [the
American Framers] typically stated that the declarations were meant to curb legislative
power.” Id. at 658 n.302. Consider, too, Justice O’Connor’s dissent in [linois v. Krull, 480
U.S. 340 (1987):

Statutes authorizing unreasonable searches were the core concern of the Framers of the
Fourth Amendment. This Court has repeatedly noted that reaction against the ancient Act
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I think Silas Wasserstrom summed it up nicely two decades ago
when he wrote, “[it] was not a lawless judiciary that the framers
feared, but legislative tyranny and a treacherous executive. The
framers believed that without a constitutional prohibition, the
legislature would authorize issuance of general warrants by statute,
just as Parliament had authorized the writs of assistance.”*

An explicit constitutional prohibition would have (or should have)
prevented Congress from authorizing general warrants. Moreover,
even if Congress violated the explicit prohibition, general warrants
had to be issued by judges and they could enforce the prohibition
“simply by refusing to act.”'®

So why was there any need for a remedy which has come to be
known as the “exclusionary rule”?

James Madison, who undertook the task of drafting a proposal for
federal rights amendments, did not want the rights amendments to
appear in a supplemental bill of rights. He proposed instead that
“most of the rights amendments” — including the provision that
became the Fourth Amendment — “be added to Article I's limitations
on Congressional power.”'® This is a strong indication that “Madison
conceived his proposal as a deprivation of Congress’s power to
authorize use of general warrants — not as a constraint on the conduct
of ordinary officers.”'®

of Parliament authorizing indiscriminate general searches by writs of assistance . .. was the
moving force behind the Fourth Amendment.

480 U.S. 340, 362 (1987) (O’Connor, J., joined by Brennan, Marshall, & Stevens, 1J.,
dissenting) (rejecting the holding that the exclusionary rule does not apply when police act in
objectively reasonable reliance on a statute which authorizing what turns out to be an
unlawful search).

159. Wasserstrom, supra note 123, at 287. “[Tjhe warrants at issue in the [“Wilkesite”
or] General Warrant Cases were not judicial warrants at all, but were issued by Lord Halifax,
an executive official.” /d. at 286.

160. Davies, supra note 2, at 701, 702. After all, a court’s refusal to act was “the remedy
Otis had sought in 1761 and that the colonial courts had provided when they refused to issue
‘illegal’ general writs under the Townshend Act.” Id.

161. Id. at 700. The placement of the search and seizure provision in a separate “bill of
rights” did not occur until the eleventh hour. After the “Committee of Eleven” of the House
of Representatives had endorsed Madison’s proposal to insert the rights amendments with
the text of the Constitution and after the full House had debated the search and seizure
provision (but before the conclusion of the debate on all the rights amendments), Roger
Sherman’s motion to put the amendments in a supplementary document passed. /d. at 715
n.475.

According to Professor Davies, Sherman’s motion did not seem to reflect any
disagreement that the amendments should be aimed at Congress. Rather, he “seems to have
sought the supplementary format in the hope of downgrading the importance of the
amendments, and possibly of warding off additional amendments to the Constitution.” Id. at
716 n.475.

162. Id. at 700-01. Madison’s single-clause version of what became the Fourth
Amendment did not address warrantless intrusions. Rather his proposal defined what he
called “[t]he rights of the people to be secured in their persons, their houses, their papers,
and their other property from all unreasonable searches and seizures” solely in terms of
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This helps explain why Madison’s provision contained no
statement of a remedy for a violation of the search and seizure right.
First of all, an explicit limitation on congressional power would
prevent Congress from authorizing general warrants. In any event, the
Framers “would have expected, at a minimum, that courts would
decline to enforce legislation that conflicted with the essential rights
announced in the Constitution.”'®

There is still another reason the Fourth Amendment does not
contain an exclusionary principle or any other “remedy” for peace
officers’ violations of the search and seizure provision. The Framers
“did not equate an officer’s misconduct with government illegality;
rather they perceived only personal misconduct when an officer
exceeded his official authority.”'® Therefore, “they had neither a
motive nor a basis for addressing the conduct of ordinary officers in
constitutional provisions.”'%

O

If the Fourth Amendment’s controls on the issuance of warrants
were “the answer of the Revolutionary statesmen to the evils of
searches without warrants and searches with warrants unrestricted in
scope,”'® they are not a sufficient answer today. Nor have they been
for quite some time. The reason is that in the nineteenth century,
various developments “destroyed the common-law premises” that had
led the Framers to believe “that a ban against general warrants would

suffice to ensure the right to be secure in person and house™:'”

New concerns about crime and social disorder during the nineteenth
century gave rise to a perception that the common-law structure of law
enforcement was inadequate to meet the needs of an increasingly
complex and urban society. Contemporaneously with the advent of

“warrants issued without probable cause . .. or not particularly describing the places to be
searched, or the person or things to be seized.” Id. at 697 (quoting James Madison, Speech to
the House of Representatives (June 8, 1789) in 12 THE PAPERS OF JAMES MADISON 197
(Robert A. Rutland et al. eds., 1977).

163. Davies, supra note 2, at 701.

164. Id. at 660. “The exclusionary rule,” adds Davies, “is premised on the notion that an
unconstitutional government act is void — but exclusion has never been seriously proposed
as a consequence of private wrongdoing.” /d. at 663.

165. Id. at 663.

166. United States v. Rabinowitz, 339 U.S. 56, 70 (1950) (Frankfurter, J., dissenting).
Justice Frankfurter’s position in this case was adopted when Rabinowitz was overruled in
Chimel v. California, 395 U.S. 752 (1969).

167. Davies, supra note 2, at 725.
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police departments and career officers, courts and legislatures drastically
expanded the ex officio authority of the warrantless officer.'s®

These developments pushed warrant authority toward the margins of
law enforcement procedure and thus destroyed the common-law
premises that had grounded the Framers’ belief that a ban against
general warrants would suffice to ensure the right to be secure in person
and house. Likewise, these developments undermined trespass actions
against individual officers as a means of enforcing legal limits on search
and arrest authority. By the end of the nineteenth century, the
warrantless officer posed a far more potent threat to the security of
person and house than the Framers had ever anticipated.'®

The Framers of the Fourth Amendment could hardly have been
expected to foresee a time when the great bulk of searches and
seizures would be made without any warrants'’® — a time when a
single police force would make tens of thousands of warrantless
searches every year."”" Worse still, “the state tort actions that provided
the traditional remedy for false arrest and trespass had become
ineffective against modern police departments.”'”> The Framers had
concentrated their fire on general warrants because in their immediate
past unacceptable executive discretion had taken this particular form,
but the social and legal environment had changed so dramatically that
controlling warrants could no longer control searches and seizures.

Applying the “original meaning of the language of the Fourth
Amendment” in a very different world “would subvert the purpose the
Framers had in mind when they adopted the text.”'” Davies continues:

The text of the Fourth Amendment clearly anticipated that there would
be a “right to be secure” in one’s person, house, papers, and effects. If
there is any term in the text that might be described as the core or
essence of the provision, “right to be secure” is the leading candidate.
Thus, one should not advocate a modern meaning for the Fourth

168. Id. As Davies observes elsewhere in his article, during the nineteenth century the
justification for warrantless arrests by officers were relaxed. The officer no longer had to
prove that the felony for which he had made an arrest had actually been committed. The
officer was also allowed to rely on unsworn information provided to him by others even
when no one else made a felony charge. These developments sapped the validity of the
trespass remedy as a means of regulating warrantless arrests. Moreover, since an innocent
person could not easily tell whether the arresting officer had “probable cause,” the right to
resist unlawful arrest “became unworkable and gradually collapsed.” The emergence of
professional police, and eventually armed police, also made resistance to unlawful arrests
imprudent. Id. at 634-39.

169. Id. at 725.

170. See supra text accompanying notes 111-114,
171. See supra note 113.

172. Dripps, supra note 44, at 1600.

173. Davies, supra note 2, at 740-41.
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Amendment that would render the right to be secure a practical
nullity.'’

At the opportune time, probably as the result of the development
of “state action” doctrine under the Fourteenth Amendment, police
misconduct came to be viewed as government illegality.'” Finally,
more than a century after the framing, both a need and a doctrinal
basis existed for applying the command of the Fourth Amendment to
the conduct of a warrantless officer.'”

In the landmark Weeks case,'”” the Court saw the need to adapt the
Fourth Amendment to the dramatically changed socio-legal context
and utilized the new doctrinal basis for doing so.!” The Weeks Court,
per Justice Day, stated that the protection of the Fourth Amendment
“is equally extended to the action of the Government and officers of
the law acting under it.”'” Moreover, the Court characterized the
unlawful search by the federal marshal as misconduct “under color of
his office in direct violation of the constitutional rights of the
defendant.”® “Put simply, Weeks initiated the development of
modern doctrine by reading the Fourth Amendment as a broad
protection of a right to be secure in one’s house and papers rather
than as a simple ban against general warrants.”'®!

0

“[Clhanging the law,” or, one might say, changing social and legal
institutions, a noted legal philosopher observed, “is like making a
change in the intricate plot of a highly organized drama. You cannot
change one part without other parts being affected in unexpected
ways.”'®

A good illustration is Tennessee v. Garner,™ which held that,
unless the police have probable cause to believe that the suspect poses
a danger to the police or to the community at large, a police killing of

174. Id. at 741.

175. See id. at 554, 667. As we have seen, the Framers viewed warrantless intrusions by a
peace officer as only a personal trespass by the officer.

176. See id. at 667, 729-30.
177. Weeks v. United States, 232 U.S. 383 (1914).

178. As Davies points out, Weeks was decided only a year after the Court held, in Home
Tel. & Tel. Co. v. City of Los Angeles, 227 U.S. 278, 287 (1913), that conduct by a state
regulator alleged to violate state law was misconduct “under color of” state law and
therefore constituted state action. Davis, supra note 2, at 730 n.519.

179. Weeks, 232 U.S. at 394 (emphasis added).

180. Id. at 398 (emphasis added).

181. Davies, supra note 2, at 730-31; see also Maclin, supra note 3, at 49-51.
182. MORRIS R. COHEN, REASON AND NATURE 421 (2d ed. 1953).

183. 471 U.S. 1 (1985).
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a fleeing felon is an “unreasonable seizure” within the meaning of the
Fourth Amendment. The state insisted that because the prevailing
view in the framing era (and for a considerable time thereafter) was
that, in order to effectuate an arrest, a peace officer could kill any
fleeing felon, whatever the circumstances, that rule must be upheld
200 years later.”® A 6-3 majority, per White, J., disagreed:

Because of sweeping change in the legal and technological context [since
the eighteenth century], reliance on the common-law rule in this case
would be a mistaken literalism that ignores the purposes of a historical
inquiry.'®

* 3k %

[T]hough the common-law pedigree of Tennessee’s rule is pure on its
face, changes in the legal and technological context [these past 200 years]
mean the rule is distorted almost beyond recognition when literally
applied.'

Justice White explained that the common-law rule arose at a time
when virtually all felonies were punishable by death (and thus the
killing of a resisting or fleeing felon resulted in no greater
“punishment” than that authorized for the crime of which he was
suspected), and at a time when all felons were considered quite
dangerous. But these justifications for the old rule do not “make(]
sense today.”'® For almost all crimes once “punishable by death no
longer are or can be.””™ Moreover, many crimes that were
misdemeanors at common law or nonexistent at that time are now
classified as felonies. Indeed, nowadays “numerous misdemeanors
involve conduct more dangerous than many felonies.”'®

Still another historical point had to be made: the common law had
formed long before handguns were carried by the police.'” Thus the
old rule had developed at a time when the police could use deadly
force “almost solely in a hand-to-hand struggle during which,
necessarily, the safety of the arresting officer was at risk.”’*' Not until
more than a half-century after the adoption of the Fourth Amendment
“did it become possible [for the police] to use deadly force from a

184. Seeid. at 12-13.
185. Id. at13.

186. Id. at 15.

187. Id. at 14.

188. Id.

189. Id.

190. Police officers did not carry handguns, pointed out the Court, until the second half
of the nineteenth century. Id. at 15.

191. Id. at 14-15.
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distance as a means of apprehension.”” Thus, an officer’s “use of
deadly force under the standard articulation of the common-law rule
has an altogether different meaning — and harsher consequences —
now than in past centuries.”®?

What Professor Davies has done is essentially what the Garner
Court did when it showed why the common-law rule regarding fleeing
felons no longer made much sense. In the exclusionary rule context
too, the “sweeping changes” that have occurred in the past 200 years
— the decline and fall of the tort remedy against transgressing officers,
the development of armed, professional police with powers far greater
than those of the eighteenth century peace officer to make warrantless
arrests and searches and to overcome resisting suspects, and the vast
increase in the number of warrantless arrests and searches that take
place every day — mean that literally applying the Fourth
Amendment, with its framing era premises and assumptions, would
greatly distort — indeed, subvert — “[t]he right of the people to be
secure in their persons, houses, papers and effects.”'*

“[The temper of the ... arguments in the Federalist papers and
other contemporaneous discussion, the action of the early Congresses
and the language of the early opinions,” Telford Taylor once
observed, “are all to me instinct with the notion of a charter intended
to preserve certain values through, and in spite of, changing
circumstances in the future.”’” If so (and I cannot believe that many
students of constitutional law would disagree with Professor Taylor),
what the Court did in the Weeks case is quite appropriate. Just as, as
almost everyone recognizes, “changes in technological circumstances
inform constitutional interpretation, as with electronic surveillance, so
changes in the legal environment need to be taken into account.”'%
After all, “if we do not want a rubber Constitution, neither do we want
a rusty one.””’

III. SOME FINAL THOUGHTS

“If history could be told in all its complexity and detail,” an astute
historian once observed, “it would provide us with something as

192. Id. at 15.
193, Id.

194. U.S. CONST. amend. IV; see also Alschuler, supra note 116, at 206. See generally
Kramer, supra note 7, at 1639, 1641.

195. TAYLOR, supra note 113, at 12-13.
196. Dripps, supra note 44, at 1600.
197. TAYLOR, supra note 113, at 14.
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chaotic and baffling as life itself.”'*® However, this historian goes on to
say, because history can be condensed, “there is nothing that cannot
be made to seem simple, and the chaos acquires form by virtue of
what we choose to omit.”"”

Therefore, although I concur in George Thomas’s view that
Thomas Davies’ proof of the “original understanding” of the Fourth
Amendment “is a little less than incontestable, but for me . . . utterly
convincing,”?® I am well aware that an opponent of the exclusionary
rule may say of him what a supporter of the rule may say of someone
like Akhil Amar:

[W]e must beware even of saying, ‘History says... or ‘History
proves ...’ as though she herself were the oracle . ... Rather we must

say to ourselves: ‘She will lie to us till the very end of the last cross-
examination.”®"'

Indeed, someone unhappy with the conclusions that Davies (or
Amar) has reached might put it still more forcefully: It is a remarkable
if familiar fact that law professors, like Supreme Court Justices, almost
always find that the Framers’ views mirror their own.”®

Relying in part on an article by Carol Steiker (who states that
“almost no one” really believes that “we should be bound for all time
by the specific intentions or expectations of the Framers” about, inter
alia, “what sorts of remedies are required for violations of the Fourth
Amendment”),*® Wayne LaFave concludes that, although “surely
relevant,” reliance on the “intent of the Framers” and the history of
the Fourth Amendment “is of limited utility” in determining the scope
and content of the Amendment.”®

Professor Davies, no less than Professors LaFave and Steiker, is
uneasy about reading the provisions of the Bill of Rights as statements
of broad principles:

198. HERBERT BUTTERFIELD, THE WHIG INTERPRETATION OF HISTORY 97 (W.W.
Norton 1965) (1931). I am indebted to Morgan Cloud for calling this book to my attention.

199. Id.

200. George C. Thomas IlI, When Constitutional Worlds Collide: Resurrecting the
Framers’ Bill of Rights and Criminal Procedure, 100 MICH. L. REV. 145, 155 n.32 (2001).

201. BUTTERFIELD, supra note 198, at 131-32,

202. This is a slightly revised version of David Sklansky’s comment about “the
remarkable if familiar fact that Supreme Court Justices, like law professors, almost always
find that the Framers’ views mirror their own.” David A. Sklansky, The Fourth Amendment
and Common Law, 100 COLUM. L. REV. 1739, 1770 (2000).

203. Professor LaFave quotes a long passage from Steiker, supra note 3, at 823-24. A
portion of this passage is quoted in note 213 infra.

204. See LAFAVE, supra note 16, § 1.1(a), at 6. Of course, if I were Professor LaFave,
and had written three editions of what is now a five-volume treatise on the contemporary
meaning of the Fourth Amendment, to say nothing about many annual pocket parts, I would
not be too excited either about writing one or two volumes on the history of the Fourth
Amendment.

HeinOnline -- 100 Mich. L. Rev. 1863 2001-2002



1864 Michigan Law Review [Vol. 100:1821

The historical record of the framing indicates that the Framers saw the
Fourth Amendment as a specific constitutional barricade against the
unique threat which legislative approval of general warrants posed for
the structure of common-law authority — not as a general statement of
an abstract principle . . ..

The fact that we now face issues the Framers never anticipated may leave
us little choice but to treat the constitutional texts as expressions of
broad principles, rather than as specific solutions to specific historical
threats. Indeed, the expansive treatment now accorded the Bill of Rights
can be justified as a replacement for the Framers’ unfulfilled expectation
of a permanent structure of common law rights. However, we should not
confuse our predicament with the historical character of the texts. At
least as far as the procedural protections of the Bill of Rights are
concerned, the retreat to principles is only a modern response to changed
circumstances; it is not the Framers’ understanding of the text.?®

Davies — again, no less than LaFave and Steiker — is also aware
of the difficulties involved in forming a clear picture of the Framers’
“intentions” or “expectations” about the constitutional provisions,*®
but he maintains that the Framers intentions and expectations
regarding the Fourth Amendment (or at least certain aspects)
constitute an exception:

One objection that is sometimes raised regarding attribution of the
original meaning or purpose of a constitutional text is that such
statements ignore the likely variation of attitudes and understandings
that may have existed among the various groups of persons (drafters,
federal legislators, state legislators, commentators) who might be lumped
together under the label of “Framers.” I have no doubt that is a genuine
difficulty for assessing the historical meaning of certain aspects of the
Constitution or especially of the Fourteenth Amendment. It is possible
to speak of “the” original meaning of the Fourth Amendment, however,
because there simply is no indication in the historical sources of any
controversy or disagreement as to its meaning (with the exception of the
mysterious choice of “effects”) among any of the persons who could be
considered “Framers.”*”

Although his prodigious research, thoughtful analysis, and careful
writing suggest otherwise, Professor Davies may have overstated his
case. Unless and until someone else comes along and shows the flaws
in his study, however, Davies’ historical research cannot be ignored in
the never-ending debate over the exclusionary rule.

I hasten to add that I would be willing, indeed happy, to engage in
a debate over the exclusionary rule without regard to colonial history
and the “intent” or “expectations” of the Framers. But as long as

205. Davies, supra note 2, at 745.
206. See Steiker, supra note 3, at 823.
207. Davies, supra note 2, at 723-24 n.505.
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opponents of the exclusionary rule maintain that the Fourth
Amendment “does not require,” “call for” or “even invite” the
exclusionary rule’® and as long as some Supreme Court justices
believe that the Court is “most vulnerable and comes nearest to
illegitimacy when it deals with judge-made constitutional law having
little or no cognizable roots in the language or design of the
Constitution™” it will be hard to keep the colonial history and the
“intent” of the Framers out of the debate. It will be hard, as Professor
Steiker puts it, for supporters of the exclusionary rule to resist
“fight[ing] fire with fire.”'°

Moreover, and more generally, it is all very well to talk about the
need to “formulate notions of the Framers’ intent at some higher level
of abstraction”' and, as times change, “to accommodate
constitutional purposes more general than the Framers’ specific
intentions,”™? but how does one go about doing this without first
determining the Framers’ specific intentions? And how does one go
about identifying the significant ways in which conditions have
changed since colonial times without first establishing what colonial
times were like?

Davies does discuss, at considerable length, why the Framers
omitted from the text of the Fourth Amendment any mention of a
remedy for violating it. More generally, he discusses why the Framers
probably never thought at all about an exclusionary rule or, if they
did, why they did not believe one was necessary. But colonial history is
not the only history he talks about. Davies also spends much time and
effort explaining why and how, in the many years since the adoption of
the Fourth Amendment, changing times and changing circumstances
seriously undermined the presuppositions and expectations regarding
the drafting and adoption of the search and seizure provision.

It strikes me that this is essentially what Professor Steiker did,
albeit in much more summary fashion (and she did it quite well), when
she responded to what might be called Professor Amar’s
“intentionalist/originalist” attack on the search and seizure
exclusionary rule.?"?

208. Amar, Against Exclusion, supra note 62, at 459; see also Amar, First Principles,
supra note 3, at 785 (claiming that the Supreme Court “has concocted the awkward and
embarrassing” search and seizure exclusionary rule). Consider, too, Professor Amar’s
contention that colonial history “emphatically rejects any idea of exclusion.” Amar, Against
Exclusion, supra note 62, at 459.

209. Bowers v. Hardwick, 478 U.S. 186, 194 (1986).

210. Steiker, supra note 3, at 822 (“A common reaction to invocations of intentionalist
authority is to fight fire with fire.”).

211. Id. at 824.
212. Id.
213. Observed Professor Steiker:
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U

Telford Taylor once asked: “Does the Constitution mean what it
was meant to mean, or what it has come to mean, or what it ought to
mean?”?" If I understand him correctly, he gave the most weight to
what the Constitution has come to mean.?"

If so, the search and seizure exclusionary rule should fare well. The
federal exclusionary rule was established in 1914, the “stone age” for
American constitutional-criminal procedure. The exclusionary rule
was imposed on the states many years later,'® but still some time
before Gideon®” and Miranda*"® What the Court said of Miranda two
years ago may surely be said of the exclusionary rule as well: it has
become “part of our national culture.”"

[Professor Amar’s focus on colonial history, inter alia, to attack the exclusionary rule]
ignores at least two crucial changes between colonial times and the present that must inform
our current readings of the Fourth Amendment as a whole. First, at the time of the drafting
and ratifying of the Fourth Amendment, nothing even remotely resembling modern law
enforcement existed. The invention in the nineteenth century of armed, quasi-military,
professional police forces, whose form, function, and daily presence differ dramatically from
that of the colonial constabulary, requires that modern-day judges and scholars rethink . . .
the nature of Fourth Amendment remedies. Second, the intensification of inter-racial
conflict in our society during the Civil War and Reconstruction, and the myriad ways in
which this conflict has intersected with law enforcement, likewise necessitate new
constructions of the Fourth Amendment. It is no accident that the modern pillars of Fourth
Amendment law attacked by Professor Amar were significantly fortified during the 1960s at
the same time that the Supreme Court and the rest of the country began to address
systematically our legacy of racial discrimination.

Id.
214. TAYLOR, supra note 113, at 5.
215. Seeid. at7,14-15.
216. Mapp v. Ohio, 367 U.S. 643 (1961).
217. Gideon v. Wainwright, 372 U.S. 335 (1963).
218. Miranda v. Arizona, 384 U.S. 436 (1966).

219. Dickerson v. United States, 530 U.S. 428, 443 (2000). In fact, some twenty years
ago, shortly after he had stepped down from the Supreme Court, Justice Potter Stewart did
state that “the exclusionary rule is now part of our legal culture.” Potter Stewart, The Road
to Mapp v. Ohio and Beyond: The Origins, Development and Future of the Exclusionary Rule
in Search-and-Seizure Cases, 83 COLUM. L. REV. 1365, 1386 (1983).

Consider, too, Taylor, writing in 1969:

Apart from expressing a belief that [Mapp] is here to stay, I will only venture a reminder
that the Court’s division in the case, sharp as it was, did not concern the merits of the
exclusionary rule. The disagreement concerned only the federal dimension of the
constitutional question: should the states by left free to apply or not to apply the
exclusionary rule according to state law? . .. [T]here is not a word in the dissenting opinions
suggesting that the rule is intrinsically bad. Especially in view of the pre-Mapp trend in the
state courts, I should think it likely that the case will weather even substantial changes in the
Court’s membership.

TAYLOR, supra note 113, at 20-21.
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