











December 1974]

Search and Seizure Legislation 301

rule were willing to leave possible adoption of a similar position
in Michigan to the determination of the Michigan Supreme Court.31®
They recognized that any general provision requiring application
of an exclusionary remedy to nonconstitutional violations would
be highly controversial, and did not consider it appropriate to ad-
vance such a proposal where its likely significance would be limited
to section 11.

APPENDIX: PROPOSED PROVISIONS ON SEARCH AND SEIZURE

[Definition of terms]

Section 1. The following defini-
tions apply to this Chapter unless
the context otherwise requires:

(2) “Building”, in addition to its
ordinary meaning, includes a struc-
ture of any type that is used for
the lodging of persons therein or for
carrying on any business therein;
if a building consists of two or more
units separately secured or occu-
pied, each unit shall constitute a
separate building.

(b) “Executing officer” includes a
peace officer charged by the search
warrant with its execution and such
other persons as assist him in its
execution pursuant to section 13.

(¢) “Judicial district”. The “ju-
dicial district” of a magistrate who
is a district court judge, municipal
judge, or Recorder’s Court judge
encompasses any geographical loca-
tion in which, if a state offense
were there committed, prosecution
thereon could be initiated in the
court on which the magistrate sits
pursuant to state law defining the
jurisdiction or criminal venue of
that court. The judicial district of
a magistrate who is a district court

magistrate is the same as that of
the district court which appointed
the magistrate,

(d) “Local offense” includes any
violation of an ordinance that is
punishable by imprisonment.

(e) “Magistrate” includes each of
the following: (i) a district court
magistrate authorized to issue war-
rants by a district court judge under
Section 8511 of Act No. 154 of the
Public Acts of 1968, being Section
600.8511 of the Compiled Laws of
1970; (ii) a district court judge;
(iii) a municipal court judge; (iv) a
judge of Recorder’s Court of De-
troit who is designated, in accor-
dance with the rules of that court,
to consider applications for search
warrants.

() “Matter” includes persons,
tangible items, and incorporeal in-
formation.

(¢) “Offense” includes any state
offense or local offense.

(h) “Peace officer” includes any
member of a police force or other
organization of a city, county, town-
ship, village or of the state, who is
regularly employed as such and is
responsible for the prevention and

the court’s supervisory power. See 374 U.S. at 31, 39. See also State v. Linder, 291 Minn.

217, 219-21, 190 N.w.2d 91, 93-94 (1971).

315, In People v. Doane, 33 Mich. App. 579, 584, 190 N.w.2d 259, 261 (1971), the

court found no need to decide “whether technical noncompliance with Mica, Comp.
Laws ANN, § 780.656 (1968) would render the evidence inadmissible “even though
defendant’s 4th amendment rights were not violated thereby.”
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detection of crime and the enforce-
ment of the general criminal laws
of the state, but shall not include
any person serving as such solely
by virtue of his occupying any other
office or position. Peace officer also
includes any public employee vested
by law with the duty to enforce a
specific criminal law when engaged
in a search designed to investigate
the possible violation of that law.

(i) “Place” includes any vehicle,
object, building or premises.

(i) “Private building” includes
any building or enclosed portion
thereof that reasonably should be
recognized as not open to the pub-
lic at the time of entry.

(k) “Prosecuting attorney” in-
cludes a prosecuting attorney for a
county, an assistant prosecuting at-
torney for a county, the Attorney
General, the deputy Attorney Gen-
eral, an assistant Attorney General,
a special prosecutor appointed pur-
suant to section __, and, in connec-
tion with a prosecution for a local
offense, an attorney for the political
subdivision that enacted the ordi-
nance.

(1) “Seizure” includes the obtain-
ing of incorporeal information by
sensory perception through a search.

(m) “State offense” includes any
crime proscribed by state law.

(n) “Stolen” property includes
any property obtained from an-
other in violation of any criminal
law of this state.

[Search warrants; authority to issue
a warrant]

Section 2[1]. A search warrant
may be issued by any magistrate. A
magistrate may refuse, however, to
consider an application for a search
warrant, or to issue a search war-
rant, on either of the following
grounds:

Michigan Law Review
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(a)(i) The warrant is sought to
seize matter relating to a state
offense not alleged to have been
committed within the judicial
district of the magistrate, and to
search a place or person not al-
leged to be located within the
judicial district of the magistrate;
and (ii) no showing has been
made that all magistrates of the
judicial district in which the of-
fense allegedly was committed,
or the place or person allegedly
is located, are unavailable.

(b) Another magistrate from
the same judicial district has
been designated to consider war-
rant applications and no showing
has been made that that magis-
trate is unavailable,

[2] Any judge of a court of rec-
ord, in addition to those designated
in section 1{e), may exercise the
authority of a magistrate provided
for in this Chapter, but rulings of
a judge acting in that capacity
shall be subject to review in the
same manner as the rulings of a
magistrate of the judicial district
within which the place or person
to be searched is located.

[Search warrants; availability of
magistrates)

Section 3. The presiding judge
of each circuit court shall designate
at least one magistrate in each
county of the circuit who shall be
available at all times to consider
applications for search warrants.
The presiding judge of Recorder’s
Court shall designate at least one
judge of that court who shall be
available at all times to consider
applications for search warrants.

[Search warrants; who may apply]

Section 4. Application for a
search warrant may be made only
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by a prosecuting attorney or peace
officer.

[Search warrants; contents of ap-
plication] .

Section 5[1]. Except as provided
in subsection [4], an application
for a search warrant shall be in the
form of an affidavit sworn to before
the magistrate.

[2] The affidavit shall contain
each of the following:

(a) The name of the court re-
quested to issue the warrant.

(b) The name and title of the
applicant.

(6) A statement that there is
reasonable cause to believe that
matter subject to seizure under
section 6[1] will be found in or
upon a described place or person,
or both. The matter to be seized
shall be described with reason-
able particularity in light of its
nature and the nature of the
state offense allegedly committed.
The place or person to be
searched shall be described with
sufficient particularity so as to
identify a definitely ascertainable
place or person. :

(d) Allegations of fact estab-
lishing reasonable cause. The
basis for the allegations must be
stated, but the basis may be ei-
ther personal knowledge of the
applicant or reliable information
obtained from a credible person,
named or unnamed. If the al-
legations are based in whole or
in part upon information ob-
tained from others, including
peace officers, the affidavit must
set forth facts evidencing the re-
liability of such information, in-
cluding facts bearing on the
informant’s credibility and the
means by which the informant
‘obtained the information. The
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applicant also may submit affi-
davits of other persons contain-
ing allegations of fact supporting
those contained in the appli-
cant’s affidavit.

(€) A request that the magis-
trate issue a search warrant di-
recting a search of the described
place or person for the purpose
of finding and seizing the de-
scribed matter.

[3] The affidavit may also con-
tain any or all of the following:

" (a) A request that an extended
period for execution of the war-
rant be granted pursuant to sec-
tion 9[2]. The request must be
supported by allegations of fact,
of a kind prescribed in subsection
[2](d), establishing the conditions
specified in section 9[2].

(b) A request that the execut-
ing peace officer be authorized
under section 10 to enter a pri-
vate building without giving
prior notice of his authority and
purpose. The request must be
supported by allegations of fact,
of a kind prescribed in subsec-
tion [2](d), establishing the con-
ditions specified in section 10.

4] In lieu of the affidavit re-
quired under subsection [1], an oral
statement, made under oath by an
applicant not in the physical pres-
ence of the magistrate, shall con-
stitute an acceptable application
for a search warrant if each of the
following conditions are met:

(a) The magistrate finds, based
upon the statement of the ap-
plicant, that there is reasonable
cause to believe that (i) the pre-
sentation of the applicant’s affi-
davit to a magistrate would re-
sult in delay in obtaining a
search warrant and in executing
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a search pursuant thereto, and
(ii) such delay might result in loss
or destruction of matter subject
to seizure under section 6[1].

(b) The application by oral
statement has been approved by
a prosecuting attorney.

(c) The oral statement is com-
municated directly to the magis-
trate by radio, telephone, or
other appropriate means, and a
verbatim record of the oral state-
ment is made by a recording
process subject to the exclusive
control of the magistrate or his
staff, though the recording equip-
ment need not be located within
the offices of the magistrate or his
staff.

(d) Without unnecessary delay
the verbatim record is tran-
scribed at the direction of the
magistrate, certified by the mag-
istrate and the applicant, and
both the transcription and orig-
inal recording are filed in the
same manner as an affidavit.

An application presented in the
form of a sworn oral statement shall
be subject to all of the require-
ments of subsections [2] and [3] as
to the contents of an application.

[Search warrants; matter subject to
seizure]

Section 6[1]. A warrant may be
issued to search for and seize any
of the following matter.

(a) Stolen property.

(b) Tangible items designed
“and intended for use as, or pres-
ently or previously used as, in-
strumentalities in the commis-
sion of a state offense.

(c) Tangible items possessed,
controlled, or used wholly or
partially in violation of any
criminal law of this state.

Michigan Law Review
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(d) Contraband.

(¢) The bodies of human be-
ings or of animals, who may be
the victims of a state offense.

(f) Matter that may constitute
evidence tending to demonstrate
that a state offense was com-
mitted or that a particular per-
son participated in the commis-
sion of a state offense.

(& A person unlawfully held
in confinement or other restraint.

(b) A person for whom an ar-
rest warrant has been issued.

[2] An officer executing a war-
rant may also seize pursuant to
section 15 any matter that may
constitute evidence tending to dem-
onstrate that a local offense was
committed or that a particular
person participated in the com-
mission of a local offense.

[Search warrants; determination of
application]

Section 7[1]. If the magistrate is
satisfied that the application meets
the requirements of section 5, and
there is reasonable cause to believe
that matter described in the appli-
cation will be found in or upon a
place or person described in the
application, the magistrate shall
grant the application and issue a
search warrant directing the search
of said place or person and seizure
of such matter by a peace officer.
In ruling on an application for a
search warrant, the magistrate shall
examine the applicant and may ex-
amine any other person believed
to possess relevant information. A
finding that reasonable cause ex-
ists, however, may be based only on
information contained in the appli-
cation and any supporting affi-
davits.

[2] If the magistrate denies the
application, any subsequent appli-
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cation to search for the same or
similar matter in or upon the same
place or person shall be presented
to the same magistrate, if he is
available. If that magistrate is un-
available, the application shall note
that a previous application was de-
nied and shall contain a copy of
that previous application.

[3] A search warrant shall be
issued with all practicable secrecy,
and, prior to the execution of the
warrant, neither the warrant, the
application, nor any supporting affi-
davit shall be made public except
(i) as is reasonable to secure execu-
tion of the warrant, (ii) upon order
of the magistrate or, (iii) upon
order of any other court prelim-
inary to or in connection with a
judicial proceeding pending before
that court.

[4] If the application for a war-
rant was by oral statement pur-
suant to section 5[4], and the
magistrate issues the warrant, he
shall orally authorize a peace
officer to sign the magistrate’s name
on a duplicate of the original war-
rant. The authorization shall be
recorded verbatim, and transcribed,
certified, and filed as provided in
section 5{4]. The duplicate search
warrant shall be clearly designated
as a true copy and state that the
signing of the magistrate’s name
thereon was authorized by order
of the magistrate. A duplicate war-
rant is a search warrant for the
purposes of this Chapter and shall
be served and returned as provided
in sections 12 and 13. Upon return
of the duplicate warrant, it shall be
filed by the court along with the
original warrant.

[Search warrants; contents of war-
rant]

Section 8. A search warrant shall
contain each-of the following:
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(@) The name of the issuing
court, the subscription of the
issuing magistrate, and the date
of issuance.

(b) The name, department, or
classification of any peace officer
directed to execute the warrant.
The magistrate may direct that
the warrant be executed by any
peace officer within the state.

(¢) A description of the matter
to be seized that is reasonably
particular in light of the nature
of the matter and the nature of
the state offense allegedly com-
mitted.

(d) A description of a place or
person, or both, to be searched.
The description shall be suffi-
ciently particular to identify a
definitely ascertainable place or
person.

(¢) The name of the person
upon whose application the war-
rant is issued and the name of
any person whose affidavit was
filed in support of that applica-
tion.

(f) A statement of the facts es-
tablishing the reasonable cause
on which the warrant is issued,
or in lieu of such statement, a
copy of the application and any
supporting affidavits may be at-
tached to the warrant.

(8) A direction that the war-
rant be executed on or before a
date specified in accordance with
section. 9.

(h) A direction that the war-
rant be executed consistent with
the notice and entry require-
ments of section 11, or, if the
court has so determined pursuant
to section 10, a direction that the
executing officer may enter a
private building without giving
prior notice of his authority and
purpose.
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(i) A direction that a copy of
the warrant and a receipt for any
tangible item seized be served as
provided in sections 12 and 20.

(i) A direction that the warrant
be returned as provided in sec-
tion 14.

[Search warrants; time of execu-
tion]

Section 9[1]. The warrant may be
executed at any time of day or
night. Except as provided in sub-
section [2], the warrant shall be
executed on or before a date spec-
ified in the warrant, but no later
than five days after the date of is-
suance.

[2] If the magistrate finds rea-
sonable cause to believe that a
place or person to be searched is
difficult of speedy access, he may
make the warrant executable on or
before a date no later than ten days
after the date of issuance.

[3] A search initiated during the
time period prescribed under sub-
sections [1] or [2] need not be com-
pleted -within that time period, pro-
vided the search is not extended
beyond a period reasonably neces-
sary for its completion. A search
may be conducted intermittently if
a continuous search is not reason-
ably practicable under the circum-
stances.

[Search warrants; authorization of
entry without notice]

Section 10. The magistrate may
authorize the executing officer to
enter a private building without
giving the prior notice of his au-
thority and purpose otherwise re-
quired under section 11[1] if the
magistrate finds reasonable cause
to believe that any of the follow-
ing conditions exist:

(a) Giving prior notice is likely

Michigan Law Review
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to result in the destruction or
disposal of the matter subject to
seizure.

(b) Giving prior notice is likely
to endanger the safety of the
officer or another person.

(¢) The officer also desires to
enter the building for the pur-
pose of making an arrest pur-
suant to a warrant, and the
arrest warrant authorizes entry
without giving prior notice pur-
suant to section 110,

[Search warrants; notice and entry
in execution]

Section 11[1]. Except as provided
in subsection [2], the executing offi-
cer, before entry into a private
building for the purpose of con-
ducting a search, shall give notice
of his authority and purpose in an
appropriate manner.

[2] The executing officer may en-
ter a private building without giv-
ing prior notice of his authority
and purpose under any of the fol-
lowing conditions:

(@) The warrant expressly au-
thorizes entry without prior no-
tice pursuant to section 10.

(b) Circumstances known to
the officer at the time of entry,
but unknown at the time of ap-
plication for the warrant, give
the officer reasonable cause to
believe that giving prior notice
is likely to endanger the safety
of the officer or another person.

(¢) The officer also enters the
building for the purpose of mak-
ing an arrest, and section 118
permits entry for that purpose
without giving prior notice.

[3] An executing officer may not
enter a private building without
consent unless one of the following
conditions exists:
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(2) The officer may enter with-
out giving prior notice pursuant
to subsection [2].

(b) After giving notice of his
authority and purpose, the offi-
cer is not admitted within a
reasonable time.

(c) After giving notice of his
authority and purpose, the offi-
cer has reasonable grounds to
believe, based upon the response
of an occupant, that reasonably
prompt admission will be denied
or that to further delay entry is
likely to endanger the safety of
the officer or another person.

[4] Before executing a search
warrant directing a search of a
person, the executing officer shall
give notice of his authority and
purpose to that person unless
encountering physical resistance,
flight, or other circumstances ren-
dering notification impracticable.

[Search warrants; service of warrant
copy]

Section 12. A copy of the warrant
shall be served by the executing
officer at the time of the search or
as soon thereafter as is reasonably
practicable. If the search is of a
place, the executing officer shall
give a copy of the warrant to any
person present who is in apparent
control of the place. If no such
person appears to be present, the
officer shall post a copy of the war-
rant at the place. If the search is of
a person, the officer shall give a
copy of the warrant to the person.

[Search warrants; assistance of oth-
ers in execution]

Section 13. A peace officer di-
rected to execute a warrant may be
accompanied and assisted by such
other persons as may be reasonably
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necessary for the successful execu-
tion of the warrant.

[Search warrants; return of war-
rant]

Section 14f1]. If the warrant is
executed, the executing officer,
without unnecessary delay, shall
return to the magistrate the follow-

ing:
(2) The warrant, with date and
time of execution noted thereon.
(b) If a receipt was issued, a
copy thereof.

[2] If the warrant was not exe-
cuted within the time specified
therein, the officer shall return the
warrant within two days thereafter
and note thereon the lack of exe-
cution and the reason therefor.

[Search  warrants;  incidental

searches and seizures]

Section 15. In addition to the
matter specified in the warrant, an
executing officer may seize any
other matter, discovered in the rea-
sonable course of a search pursuant
to the warrant, that he has reason-
able cause to believe to be subject
to seizure under section 6. Tangible
items seized pursuant to this section
shall be included in the receipt
filed pursuant to section 14, but no
additional warrant shall be re-
quired to authorize such seizure,

[Searches without a warrant; search
incident to an arrest]

Section 16[1]. A peace officer
making a lawful arrest, or an officer
assisting him, may conduct a rea-
sonable search of the person ar-
rested and the area within that
person’s immediate control.

[2] A peace officer conducting a
search pursuant to subsection [I]
may seize the following matter dis-
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covered in the reasonable course of
the search:

(@) Matter that the officer has
reasonable cause to believe to be
subject to seizure under section 6.

(b) Any weapon or similar item
that the officer reasonably be-
lieves to be capable of use in
attacking a person or attempting
an escape.

[8] A private person making a
lawful arrest may search the person
arrested and the area within that
person’s immediate control, to the
extent reasonably necessary to ful-
fill the following purposes:

(a) Protecting the private per-
son or any other person present
from attack.

(b) Preventing the arrested
person from escaping.

(c) Discovering and seizing the
fruits of, or instrumentalities
used in the commission of, the
offense for which the arrest was
made.

[4] A private person conducting
a search pursuant to subsection [2]
may seize the following matters
discovered in the reasonable course
of the search:

(a) Any weapon or similar item
that the private person reason-
ably believes to be capable of
use in attacking a person or
attempting an escape.

(b) Matter reasonably believed
to constitute the fruits of, or in-
strumentalities used in the com-
mission of, the offense for which
the arrest was made.

Any matter seized by a private per-
son shall be delivered to a peace
officer, along with the arrested per-
son, as provided in section 120[3].

Michigan Law Review
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As soon thereafter as is reasonably
practicable, the peace officer shall
sign and deliver to the arrested
person a receipt itemizing the tan-
gible things received.

[Searches without a warrant; cus-
todial search]

Section 17[1]. A lawfully arrested
person confined in a jail or a sim-
ilar detention facility may be
searched to the extent reasonably
necessary for custodial purposes.
A vehicle or object lawfully taken
into custody may be searched to
the extent reasonably necessary for
custodial purposes.

[2] A person conducting a search
pursuant to subsection [1] may
seize, in addition to matter that
may be taken for custodial pur-
poses, any other matter discovered
in the reasonable course of the cus-
todial search that he has reasonable
cause to believe to be subject to
seizure under section 6. If such
matter is seized by a custodial
official other than a peace officer,
it shall promptly be delivered to a
peace officer for safekeeping as pro-
vided in section 21. As soon there-
after as is reasonably practicable,
the peace officer shall sign and
deliver to the arrested person a
receipt itemizing the tangible things
received.

[Searches without a warrant; other
grounds]

Section 18[1]. A peace officer hav-
ing reasonable cause to believe that
matter subject to seizure under sec-
tion 6[1] may be found in or upon
any designated place or person may
search that person or place without
a warrant if justified by exigent cir-
cumstances.

[2] A peace officer conducting a
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search pursuant to subsection [1]
may seize any matter discovered in
the reasonable course of the search
that he has reasonable cause to be-
lieve to be subject to seizure under
section 6.

[3] Before entry into a private
building for the purpose of con-
ducting a search pursuant to sub-
section [1], a peace officer shall give
notice of his authority and purpose
in an appropriate manner, unless
any of the following circumstances
exist:

(a) The officer has reasonable
cause to believe that giving prior
notice is likely to endanger the
safety of the officer or another
person.

(b) The officer also desires to
enter the building for the pur-
pose of making an arrest and
sections 110 or 118 permit entry
for that purpose without giving
prior notice,

Before conducting a search of a
person pursuant to subsection [1}, a
peace officer shall give notice of his
authority and purpose to that per-
son unless encountering physical
resistance, flight, or other circum-
stances rendering notification im-
practicable.

[4] An officer may not enter a pri-
vate building without consent for
the purpose of conducting a search
pursuant to subsection [I] unless
one of the conditions specified in
section 11{3] exists.

[Use of force]

Section 19. A person lawfully
conducting a search pursuant to
any provision of this Chapter may
use such physical force against a
person or property as is reasonably
necessary successfully to execute

Search and Seizure Legislation

309

the search; but deadly physical
force may be used only if the person
reasonably believes such force to
be necessary to defend himself or a
third person from the use or im-
minent use of deadly physical force.

[Receipt for seized items]

Section 20. A peace officer seizing
a tangible item as subject to seizure
under section 6 shall, as soon there-
after as is reasonably practicable,
prepare, sign, and serve a receipt
specifying the item seized and indi-
cating the time and date of the
seizure. If the tangible item is taken
from a person, the receipt shall be
given to that person. If the tangible
item is taken from a place, the re-
ceipt shall be given to any person
present who is in apparent control
of the place. If no such person ap-
pears to be present and the place
appears to be regularly unoccu-
pied, the receipt shall be forwarded
to the owner. If the owner’s address
is unknown or the place appears
to be regularly occupied, the re-
ceipt shall be posted at the place.

[Custody and disposition of seized
matter]

Section 21[1]. Except as provided
in subsection [2], a peace officer
seizing or receiving a tangible item
subject to seizure under section 6
shall cause such item to be kept
safely so long as necessary for its
use in a criminal prosecution.

[2] After notice to the prosecut-
ing attorney and defendant, any
court before which a criminal
prosecution is currently pending
may issue an order directing the
release of a tangible item retained
pursuant to subsection [1]. An
order issued pursuant to this sub-
section shall be consistent with the
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possible use of the item in the crim-
inal prosecution and may include
the following: .

(a) A direction to temporarily
transfer the item to another court
where the item is required as
evidence in a prosecution before
that court.

(b) A direction to return the
item to its owner on condition
that he will retain it and return
it for use in the criminal prose-
cution.

[3] When a tangible item re-
tained pursuant to subsection [1]
is no longer required for use in a
criminal prosecution, it shall be
disposed of as follows:

(a) Items subject by statute to
forfeiture shall be disposed of as
provided by such statute.

(b) Items constituting contra-
band shall be destroyed, except
that any items capable of inno-
cent use may be sold or retained
for use when sale is inappro-
priate. The receipts from any
sale shall be distributed in the
same manner as the receipts from
unclaimed property distributed
pursuant to part (d) of this sub-
section. ‘

(c) Stolen property shall be re-
stored to the rightful owner. If
ownership of the property is dis-
puted, the court having jurisdic-
tion to try the offense involved
shall determine who is the right-
ful owner. Any person claiming
to be the owner, and knowing
that another also claims owner-
ship, shall file a motion before
the court requesting receipt of
the property, and give notice
of the motion to all other known
claimants.

Michigan Law Review
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(d) Stolen property which is
unclaimed shall be disposed of
as provided by the law applicable
to the governmental department
employing the peace officer who
seized or originally received the
property.

(e) All other property shall be
returned to the person from
whose person or premises the
property was seized unless other-
wise directed by the court having
jurisdiction to try the offense
involved. If the right to receive
the property is disputed, the
court shall determine the proper
disposition of the property. Any
person claiming a right to receive
the property, and knowing that
another person also claims that
right, shall file a motion before
the court requesting receipt of
the property, and give notice
of the motion to all other known
claimants,

Evidence introduced in a judicial
proceeding shall not be subject to
disposition under this subsection
except as directed by the court be-
fore which the evidence was intro-
duced.

[Order for nontestimonial identi-
fication]

Section 22[1]. As used in this sec-
tion, an . “identification order” is
an order directing a person to par-
ticipate in a nontestimonial identi-
fication procedure in any of the
following ways:

(a) Trying on clothing or other
articles.

(b) Submitting to the taking
of photographs.

(c) Submitting to the taking
of fingerprints, footprints, palm
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prints, and other body impres-
sions.

(d) Submitting to the taking
of specimens of blood, urine,
saliva, breath, hair, and nails, if
the taking does not involve an
unreasonable intrusion upon the
body.

(¢) Providing handwriting and
voice exemplars.

(D Submitting to body mea-
surements and other reasonable
body surface examinations.

[2] An identification order may
be issued only by a Circuit Court
or Recorder’s Court judge. A Cir-
cuit Court judge may issue an iden-
tification order only in connection
with the alleged commission of a
state offense that would be triable
within the Circuit. A Recorder’s
Court judge may issue an identifi-
cation order only in connection
with the alleged commission of a
state offense that would be triable
in Recorder’s Court.

[8] Application for an identifica-
tion order may be made only by a
prosecuting attorney or peace offi-
cer. The application shall be in the
form of an affidavit sworn to or
affirmed before the court. The affi-
davit shall contain each of the fol-
lowing:

(@) The name of the court re-
quested to issue the order.

(b) The name and title of the
applicant.

(c) The name of the designated
person whose participation in an
identification procedure is re-
quested.

(d) The particular identifica-
tion procedure in which his par-
ticipation is requested and the
scope of that participation.

(e) A statement that there is
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reasonable cause to believe each
of the following:

(i) That a state offense has
been committed.

(ii) Either that the desig-
nated person committed such
offense, or that one of a group-
ing of not more than several
persons committed the offense
and the designated person falls
within that grouping.

(iii) That the information to
be obtained from the requested
identification procedure will
be of material aid in determin-
ing whether the designated
person committed the offense.

(iv) That the information to
be obtained from the desig-
nated person’s participation in
the identification procedure
cannot be obtained practicably
from a law enforcement agency
or other public official or
agency. .

(f) Allegations of fact, of a
kind prescribed in section 5[2](d),
establishing the reasonable cause
alleged in paragraph (e) of this
subsection. The applicant also
may submit affidavits of other
persons containing allegations of
fact supporting those contained
in the applicant’s affidavit.

[4] The affidavit also may contain
a request that the order direct the
designated person to be taken into
custody and brought forthwith be-
fore the court for the purpose of
requiring immediate participation
in the identification procedure.
Such request must be supported by
allegations of fact, of a kind pre-
scribed in section 5[2](d), estab-
lishing reasonable cause to believe
either that:
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(i) The designated person will,
upon service of the order, either
flee or alter or destroy a physical
characteristic to be examined.

(i) The evidence sought will
be lost if the procedure is not
conducted forthwith.,

[5] In ruling on the application,
the court shall examine the appli-
cant and may examine any other
person believed to possess relevant
information. A finding that reason-
able cause exists, however, may be
based only on information con-
tained in the application and any
supporting affidavits.

[6] If the court is satisfied that
the application meets the require-
ments of subsection [3], and that
reasonable cause exists with respect
to each of the elements specified
in paragraph (e) of subsection [3],
the court shall issue an order di-
recting the designated person to
participate in the requested identi-
fication procedure. If the court also
finds that reasonable cause exists
with respect to the issuance of an
order requiring immediate partic-
ipation, as specified in subsection
[4], it shall direct that a peace
officer take custody of the desig-
nated person and bring him forth-
with before the court. Upon
presentation of the designated
person, the court shall read the
order to him and give him a rea-
sonable time to consult with a
lawyer. The court also shall inform
the designated person that any
challenge or request for modifica-
tion must be presented promptly,
and that if the order is not vacated
or modified, the designated person
will be directed to participate forth-
with in the authorized procedure.

[7] The order of the court shall
contain each of the following:

[Vol. 73:221

(@) The name of the issuing
court, the subscription of the is-
suing judge, and the date of
issuance.

(b) The name of the person
upon whose application the order
was issued and the name of any
person whose affidavit was filed
in support of that application.

(¢) A statement of the facts es-
tablishing the reasonable cause
on which the order was issued,
or, in lieu of such a statement, a
copy of the application and any
supporting affidavits may be at-
tached.

(d) A direction that the desig-
nated person be at a particular
place at a specified time and
submit to a specified identifica-
tion procedure. Unless the court
issues an order requiring forth-
with participation pursuant to
subsection [4], the time specified
for participation shall be at least
three days after the service of the
order.

(¢) A direction that a person
identified by name or classifi-
cation conduct the specified
identification procedure. The
procedure may be conducted by
a peace officer or other person
designated by the court, except
that the taking of a blood spec-
imen shall always be conducted
under medical supervision. Med-
ical supervision may also be re-
quired for any other procedure
as appropriate. The court may
also require that specific methods
be employed in administering
the identification procedure, in-
cluding, but not limited to, the
requirement that the administra-
tion of the procedure be filmed,
photographed, or otherwise re-
corded.
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(f) A direction that the desig-
nated person be detained no
longer than a specified period
which is reasonably necessary to
conduct the procedure.

(g) A direction that the desig-
nated person not be subjected to
investigative interrogation in the
absence of counsel during the
period of his appearance.

(h) A direction that the order
be served within five days of its
issuance, or, if the court has
found reasonable cause to believe
that it may be difficult to
promptly locate the designated
person, a direction that the order
be served within ten days of its
issuance.

(i) A direction that the order
be returned as provided in sub-
section [8].

(j) A statement informing the
designated person that he will be
under no legal obligation to sub-
mit to interrogation or make any
statement during the period of
his appearance, except for such
statement as may be required for
voice identification.

(k) A statement informing the
designated person that he may be
accompanied by counsel and, if
the designated person cannot
afford to obtain counsel and re-
quests the assistance of counsel,
the court will appoint counsel to
assist him.

(1) A statement informing the
designated person that any at-
tempt to alter substantially the
physical characteristics to be ex-
amined in the identification pro-
cedure constitutes a violation of
the order.

(m) A statement informing the
designated person of his rights
under subsection [10].
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(n) A statement informing the
designated person that he may
request that the court make a
reasonable modification of the
order with respect to time, place,
or manner of conducting the
procedure, including a modifica-
tion to have the identification
procedure conducted at the des-
ignated person’s place of resi-
dence where practicable.

(0) A statement informing the
designated person that he may
challenge the order on the ground
that it was improperly issued.

(p) A statement informing the
designated person of the proce-
dure to be followed if he desires
to request the assistance of a
lawyer provided by the court,
request modification of order, or
challenge the order.

(q) A statement informing the
designated person that if he fails-
to comply with the order, he may
be held in contempt.

[8] The identification order shall
be served by a peace officer by per-
sonally delivering a copy to the
designated person. If the order is
not served within the time speci-
fied, it shall be returned to the
court within two days thereafter.
The return shall note the lack of
service and the reason therefor. If
the order is served, but the desig-
nated person does not participate
in the identification procedure as
directed, the order shall be returned
thereafter, without unnecessary de-
lay. The return shall note the ser-
vice of the order, the lack of
implementation, and the reason
therefor, if known. If the order is
served and the designated person
participates in the identification
procedure, the order shall be re-
turned thereafter, without unneces-
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sary delay. The return shall note
the service of the order, its im-
plementation, and shall contain a
summary of the evidence obtained
from the procedure.

[9] An identification order shall
be issued with all practicable se-
crecy, and prior to the service of
the order, neither the order, the
application, nor any supporting affi-
davit shall be made public except
(i) as is reasonable to serve the
order, (ii) as directed by the court
that issued the order, or (iii) as di-
rected by any other court prelim-
inary to or in connection with a
judicial proceeding pending before
that court.

[10] The designated person shall
be given a copy of the results of
any scientific testing procedure as
soon as those results are available.
If, within 30 days following his
participation in the procedure, the
designated person has not been
charged with the offense specified
in the application or a related
offense, all evidence and records
obtained from the identification
procedure shall be destroyed
promptly. The court may, however,
on a showing of good cause, extend
the period during which the rec-
ords and evidence may be retained
as is reasonably necessary to facili-
tate a continuing investigation or
prosecution. Notification of the
destruction of the records and ev-
idence shall be filed with the court
by the applicant. A copy of the no-
tification shall be sent to the desig-
nated person.

[Order directing prosecutor partici-
pation in a nontestimonial identi-
fication procedure]

Section 23[1]. Upon application
of an accused person, a Circuit
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Court judge or Recorder’s Court
judge may issue an order directing
a prosecuting attorney to provide a
specified identification procedure
for participation therein by the
applicant. The order may require
that the prosecutor provide any
identification procedure that could
be ordered pursuant to section 22[1].
A Circuit Court judge may issue an
order upon application of an ac-
cused person only in connection
with an alleged state offense that
would be triable within the GCir-
cuit. A Recorder’s Court judge may
issue such an order only in connec-
tion with an alleged state offense
that would be triable in Recorder’s
Court.

[2] An application for issuance
of an order pursuant to this section
shall be in the form of an affidavit,
sworn to before the court. The
affidavit must contain each of the
following:

.(@) The name of the court re-
quested to issue the order.

(b) The name of the applicant
and the particular identification
procedure in which he desires to
participate.

(c) A statement that the appli-
cant either (i) has been charged
with commission of a state offense
through issuance of a complaint,
information or indictment, or (ii)
is the subject of an investigation
by a peace officer or prosecuting
attorney relating to the commis-
sion of a state offense.

(d) A statement that there is
reasonable cause to believe that
the results of the requested iden-
tification procedure will be of
material aid in determining
whether the applicant committed
the offense specified in para-

graph (c).
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(€) Allegation of fact, of a kind
prescribed in section 5[2}(d), es-
tablishing the applicant’s status
under paragraph (c) and the rea-
sonable cause alleged in para-

graph (d).

[8] If the court is satisfied that
the application meets the require-
ments of subsection [2], that the
applicant meets the requirements
of paragraph (c) of subsection [2],
and that reasonable cause exists as
alleged in paragraph (d) of subsec-
tion [2], it shall issue an order di-
recting the prosecuting attorney to
provide the requested identification
procedure for participation therein
by the applicant. In ruling on the
application, the court may request
that a prosecuting attorney file a
sworn response thereto, which the
court may consider in making its
ruling.

[4] The order of the court shall
contain each of the following:

(@) The name of the issuing
court, the subscription of the is-
suing judge, and the date of
issuance.

(b) The name of the person
upon whose application the
order was issued.

(c) A statement of the facts
upon which the order was issued,
or, in lieu of such a statement, a
copy of the application may be
attached.

(d) A direction that the prose-
cuting attorney provide a speci-
fied identification procedure for
participation therein by the ap-
plicant.

(¢) The particular place and
time at which the procedure shall
be conducted. The specified time
shall be at least three days after
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service of the court’s order on
the prosecuting attorney.

(f) A direction that the proce-
dure be conducted in accordance
with such methods as are speci-
fied by the court. The court shall
require that any blood test be
conducted under medical super-
vision, and may impose such
further requirements as may be
imposed under section 22[7](d).

(g) A direction that the iden-
tification procedure be conducted
with reasonable promptness.

(h) A direction that the ap-
plicant not be subjected to in-
vestigative interrogation in the
absence of counsel during the
period of his appearance.

(i) A direction that the order
be “served and returned as re-
quired under subsections [5] and
[6].

(j) A direction that the appli-
cant be permitted to be accompa-
nied by counsel.

[5] The court’s order shall be
served by personal delivery to the
prosecuting attorney or by mailing
a copy to the prosecuting attorney.

[6] If the identification procedure
is not provided as required by the
court order, the applicant shall
promptly return the order to the
court, together with a statement of
the reason why it was not imple-
mented, if known. If the identifica-
tion procedure is provided, the
prosecuting attorney shall there-
after return the order to the court,
without unnecessary delay. The re-
turn shall note the implementation
of the order and shall contain a
summary of the evidence obtained
from the procedure.

[7] The applicant shall be given
a copy of the results of any scien-
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tific testing as soon as the results are
available. If the applicant is a per-
son specified in paragraph (c)(ii) of
subsection [2] and is not charged
with the commission of a state
offense relating to the identification
procedure within 30 days following
his participation therein, all evi-
dence and records obtained from
the identification procedure shall
be destroyed promptly. The court
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may, upon a showing of cause, ex-
tend the period during which the
records and evidence may be re-
tained as is reasonably necessary to
facilitate a continuing investigation
or prosecution. Notification of the
destruction of the records and ev-
idence shall be filed with the court
by the prosecuting attorney. A copy
of the notification shall be sent to
the applicant.
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