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Finally, Justice White's proposal should not encourage officers to pay
less attention to what they are taught, as the requirement that the
officer act in "good faith" is inconsistent with closing one's mind
to the possibility of illegality. 9'

I have considered so far the deterrent impact of the exclusionary
rule only insofar as it serves what Professor Andenaes describes as
a "general preventive effect." '392 Arguably, the exclusionary rule
also may have a significant impact as an immediate threat that deters
illegal conduct in a particular case. Although we have come to place
less reliance on special deterrence as a justification for imposing
criminal sanctions, 393 perhaps the Benthamite mode 394 makes sense
as applied to the exclusionary rule, since the officer presumably op-
erates in a less emotional, more rational fashion than most criminal
offenders.3 95 Still, assuming that the rule does have a "special de-
terrence" effect, Justice White's proposed modification of the rule
should not substantially alter that impact in those instances where
it is most likely to be significant.

Where the officer recognizes that a search is clearly illegal, the

to lawful arrest, search, and seizure." Kamisar, Mondale on Mapp, Civ. LIB. REV.,
Feb.-March 1977, at 62, 64. Justice White's modification is considerably different
in quality, however, and should have a considerably different symbolic impact.

391. Since earlier opinions had been viewed as indicating that the Court might
hold the exclusionary remedy inapplicable to all nonwillful violations of the fourth
amendment, see Allen, supra note 8, at 397-98, Justice White's opinion in iStone
is particularly significant in its requirement that the officer have a reasonable basis
for his good-faith belief that he is acting legally. This limitation should restrict
the possibility that "ignorance of the law" will suddenly become a per se excuse
for illegality. Consider in this regard the pre-Stone analysis of Professor Allen:

It seems clear that the Court is moving, or has already moved, to a view
of the exclusionary rule that would restrict its operations to situations in which
the police are found to have acted willfully or at least negligently. In the
case of the police, it appears that ignorance of the law is to become an excuse.
The difficulties of establishing the knowledge and purpose of the police, the
likely tendency of the police to risk more because of these difficulties, and
questions about the will of many lower-court judges to enforce the rules as
intended, give rise to grave doubts about the viability of the Court's new posi-
tion.

Id. at 398.
392. Andenaes, The General Preventive Effects of Punishment, 114 U. PA. L.

REv. 949 (1969).
393. See, e.g., H. PACKER, Tnm LIMItS OF THE CRIMINAL SANCTION 39-45

(1968); F. ZMINo & G. HAWKINS, DETERRENCE 75-77 (1973); Weiler, The Reform
of Punishment, in CANArnN LAw REFORM COMMSSION, STUDIES ON SENTENcING
123-36 (1974).

394. See H. PACKER, supra note 393, at 40-41; F. ZIMRING & G. HAwINs, supra
note 393, at 75.

395. Yet, even assuming that police officers as a group operate in a manner
that would hold high prospects for special deterrence, see generally F. ZIMPING &
G. HAwINws, supra note 393, at 96-128, there remain the special difficulties pro-
duced by the indirect quality of exclusionary sanctions as well as by the variables
(guilty plea, quality of counsel, etc.) that affect its enforcement. See Oaks, supra
note 377, at 720-27.
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special deterrence effect should not be diluted, since the officer also
should recognize that the fruits of the search will be excluded under
Justice White's proposal.39 The proposal is far more likely to have
a bearing on those cases in which the officer views the legality of
the search as a close question. In such a borderline case, the offi-
cer might proceed with the search on the ground that there is a good
chance that the evidence will be admitted under Justice White's
standard even if the search eventually is found to be illegal.
Whether officers are likely to make such careful calculations is ques-
tionable. But assuming they do, will the officer's decision to proceed
with the search in such borderline cases constitute a substantial
change from current behavior? Even under the current Mapp rule,
are not officers likely to proceed in cases they recognize as border-
line, particularly where they are concerned that the evidence may
not be available for seizure by the time they cure any potential legal
difficulties? If the officer is astute enough to -recognize the border-
line nature of the search, he also should be astute enough to know
that in a truly borderline case the issue of illegality of the search
is likely to be compromised in the plea negotiation process, so that

396. Some argue that the very presence of a significant exception, even one lim-
ited to reasonable, good-faith searches, will offer encouragement to police officers
who refuse to accept the fourth amendment as a legitimate restriction on police
behavior. Cf. 48 ALI PROCEEDINcS 376-90 (1971) (debate over an earlier version
of the Model Code provision described in note 375 supra). However, as the so-
called "dropsy cases" indicate, avenues for devious officers to attempt to evade the
law already are plentiful. See Younger, The Perjury Routine, 204 THE NATION 596
(1967) (noting a marked increase after Mapp of claims by officers that the suspect
dropped contraband in open view as the officer approached the suspect); Comment,
Effect of Mapp v. Ohio in Police Search-and-Seizure Practices in Narcotics Cases,
4 COLuM. J.L. & Soc. PROB. 87 (1968) (statistical analysis). The strategic position
of an officer who is willing to lie to avoid exclusion of evidence is not likely to
be enhanced substantially by providing one additional issue as to which he may
commit perjury. Cf. People v. Berrios, 321 N.Y.2d 884, 270 N.E.2d 709, 321 N.Y.S.
2d 884 (1971) (concluding that shift in burden of proof was unlikely to deter per-
jured "dropsy" testimony).

Justice White's proposed modification also is not likely to enhance substantially
the position of the lower court judge who is inclined to admit illegally seized evi-
dence at all costs. There are few cases where the' facts are so clear that such
a judge cannot fit them within a pattern that will make the search reasonablb. Of
course, there may be some judges who will not manipulate their factual findings
but will be ready to classify searches as nonegregious, good-faith violations. But
such rulings will be subject to review, just as are the current rulings of those judges
that stretch the concept of reasonableness in upholding searches under current
precedent. As discussed at note 433 infra, assumptions that a significant portion of
trial judges may be inclined to ignore or subvert the exclusionary rule are not sup-
ported by hard data or amateur sociological analysis. See also S. WASBY, supra
note 389, at 86-89 (reporting on interviews in southern Illinois and western Massa-
chusetts and noting differences in the perspectives of defense counsel, judges, and
police as to judicial attitudes and actions in dealing with suppression claims).
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some prosecutorial benefit will be obtained from the search in any
event.

Justice Brennan has raised still another objection to Justice
White's approach: that it could retard the development of search
and seizure law. In close cases, Justice Brennan suggests, the state
and federal courts will not bother to decide whether the search was
illegal, but simply will admit the evidence on the basis of the officer's
good-faith effort supported by his reasonable belief as to the validity
of the search.197  It is not clear, however, that Justice White's pro-
posal would permit a court to follow that approach in deciding fourth
amendment issues. The trial court readily could be required to de-
termine whether there was, in fact, a violation of the fourth amend-
ment before it begins to examine the officer's good faith. Justice
White's approach, like the American Law Institute's similar proposal
for modifying Mapp,3 9

8 apparently requires consideration of the "ex-
tent of [the officer's] deviation from lawful conduct"; 99 the Court
could readily hold that, to evaluate that factor, the trial court initially
must determine how the requirements of the fourth amendment
apply to the case before it.400

In sum, the Burger Court has not yet modified Mapp as applied
to the criminal trial. Moreover, if it should do so, the most likely
modification-Justice White's approach-can hardly be described as
a threat to the very heart of the rule.

Looking to the area of police practices as a whole, the Burger
Court decisions certainly provide a more substantial basis for civil
libertarian criticism than the Court's decisions in other areas of crimi-
nal procedure. Yet, even in this area, when one considers decisions
such as Gerstein,401 United States v. United States District Court,402

and Brewer 93 and notes the limited scope of decisions such as Mos-

397. United States v. Peltier, 422 U.S. 531, 554-55 (1975) (dissenting opin-
ion). Justice Brennan was responding to the possible adoption of a standard that
looked to willfulness of the violation alone, without regard to reasonableness of the
officer's mistake. He also noted that, under such a standard, consideration
would not be given to the "adoption and enforcement of regulations and training
procedures concerning searches and seizures by law enforcement agencies." dee 422
U.S. at 556 n.15. However, Justice Whites approach apparently would permit con-
sideration of such training in judging whether the officer had a reasonable basis
for his action.

398. PRE-AURAIGNMENT CODE, supra note 375, § 290.2. See note 375 supra.
399. PRE-ARAiGNmENT CODE, supra note 375, § 290.2(4) (a).

400. See note 375 supra.
401. Gerstein v. Pugh, 420 U.S. 103 (1975), discussed in text at note 298 supra.
402. 408 U.S. 297 (1972), discussed in text at note 297 supra.
403. Brewer v. Williams, 97 S. Ct. 1232 (1977), discussed in text at notes 267-

73 supra.
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ley40 4 and Schneckloth, °5 it seems to be stretching the record to say
that the Court has followed a definite pattern of "looking at defend-
ants' rights as narrowly as possible without overruling past deci-
sions."40 6 Certainly, statements of utter despair concerning the re-
moval of constitutional restraints upon police can hardly be justified
by the Court's decisions to date. Much of that despair undoubtedly
relates to anticipated decisions, but here again, based on reasonable
expectations, the critics' concerns appear overstated. While it remains
possible that the current majority will overrule Miranda and Mapp, the
Court's recent decisions, and the opinions of the individual Justices,
suggest an approach more likely to be directed toward modifications
that will not undermine the basic strength of either Miranda or
Mapp.

IV. THE BURGER COURT IMAGE

Where then does this analysis leave us when we review the
record of the Burger Court as a whole? Even the most zealous civil
libertarian, I suggest, cannot properly characterize the Court's deci-
sions as reflecting an absolute, or even consistent, opposition to an
expansionist interpretation of the Bill of Rights' guarantees. Neither
can the Court properly be charged with having destroyed, or even hav-
ing seriously threatened to destroy, the basic legacy of the Warren
Court. The selective incorporation doctrine and the concept of
equal treatment of the indigent remain firmly implanted in the gov-
erning law. Similarly, in determining the scope of individual Bill
of Rights' guarantees, the Court has followed the expansionist ten-
dencies of the Warren Court in several areas. Decisions like Arger-
singer,4 0 7 Faretta,08 Morrissey,40 9 Ashe,41 0 Waller,411 and Taylor412

404. Michigan v. Mosley, 423 U.S. 96 (1975), discussed in text at note 246
and in notes 257-58 supra and accompanying text.

405. Schneckloth v. Bustamonte, 412 U.S. 218 (1973), discussed in text at note
334 and in notes 340-44 supra and accompanying text.

406. Oelsner, Supreme Court's Year Is Marked by Changes in Patterns of Voting,
N.Y. Times, July 4, 1977, at 1, col. 4-5, & at 28, col. 1-2 (quoting Prof. Gerald
Gunther).

407. Argersinger v. Hamlin, 407 U.S. 25 (1972), discussed in text at note 74
supra and in notes 75-76 supra and accompanying text.

408. Faretta v. California, 422 U.S. 806 (1975), discussed in text at notes 129-
30 supra.

409. Morrissey v. Brewer, 408 U.S. 471 (1972), discussed in text at notes 131-
33 supra.

410. Ashe v. Swenson, 397 U.S. 436 (1970), discussed in text at notes 159-
61 supra.

411. Wailer v. Florida, 397 U.S. 387 (1970), discussed in text at note 162 supra
and in note 163 supra and accompanying text.

412. Taylor v. Louisiana, 419 U.S. 522 (1975), discussed in note 138 supra and
accompanying text.

1416 [Vol. 75:1319
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are fully in keeping with the Warren Court tradition. In other areas,
the Court's decisions may not have gone as far as the Warren Court
would have gone, but they are not far behind. The Barker deci-
sion,413 for example, may not be as far-reaching as the civil libertari-
ans would have liked, but it has put pressure on the states to make
substantial legislative efforts to guarantee a speedy trial to defen-
dants.

414

Of course, the Burger Court decisions do not move entirely in
one direction. There are various cases in which expansionist inter-
pretations have been rejected, and in the area of police practices the
Burger Court clearly seems intent upon cutting back upon, though
not necessarily overruling, some of the key Warren Court decisions.
Yet, taken as a whole, the Burger Court record certainly does not
suggest that the Court values effective law enforcement over all
else.415 Indeed, its decisions consistently reject an approach that
would permit the state to override the interests of the accused when-
ever such action could be supported by a rational state interest.416

413. Barker v. Wingo, 407 U.S. 514 (1972), discussed in notes 164-68 supra
and accompanying text.

414. Speedy trial provisions have been adopted in the last few years in several
states. See, e.g., OHIo REv. CODE ANN. § 2945.71 (Page Supp. 1976); IND. R.
CIuM. P. 4; MIcH Cr. R. 789, PA. R. Cnm. P. 1100. Most of these provisions
are based upon ABA standards and might have been adopted even if Barker had
not been decided. See ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUS-
TICE, STANDARDS RELATING TO SPEEDY TRIAL. (Approved Draft 1968). Yet, both
Barker and the adoption of the Federal Speedy Trial Act, 18 U.S.C. §§ 3161-3174
(Supp. V 1975), apparently have spurred more serious consideration of the ABA
standards in the past few years.

415. Professor Scheingold sees in this "mixed bag of decisions" an effort by the
Burger Court to protect individual rights that are not basic elements of the adversary
process while confining or contracting those rights that rest primarily upon the adver-
sary system. Scheingold, supra note 7, at 231-33. He suggests, for example, that
"the Burger Court is blurring the distinction between prosecution and trial by provid-
ing administrative safeguards for the plea bargain while shaping the trial itself into
something of an administrative hearing." Id. at 233. Contrary to Scheingold's
thesis, many of the Burger Court decisions extending civil liberties can be viewed as
relating primarily to the promotion of the adversary system of justice. See, e.g.,
Wardius v. Oregon, 412 U.S. 470 (1973), discussed in note 175 supra; Ham v. South
Carolina, 409 U.S. 524 (1973), discussed in text at notes 140-43 supra; Morrissey v.
Brewer, 408 U.S. 471 (1972), discussed in text at notes 131-33 supra; Argersinger v.
Hamlin, 407 U.S. 25 (1972), discussed in text at note 74 supra and in notes 75-76
supra and accompanying text; Brooks v. Tennessee, 406 U.S. 605 (1972), discussed
in note 416 infra.

416. A Court accepting that approach would not have found a constitutional
violation in Brooks v. Tennessee, 406 U.S. 605 (1972), for example. The Court
there held invalid a state requirement that the defendant must either take the stand
before his defense witnesses testify or forgo his right to testify. The state here
had a significant interest in thwarting perjury by requiring that the defendant testify
without the benefit of first having heard the testimony of his supporting witnesses.
An interest of the same type justifies the universally accepted rule of trial practice
that permits the exclusion from the courtroom of all witnesses who have not yet
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A Court that started from Judge Learned Hand's assumptions that
"the accused has every advantage" at trial and that the primary de-
fect in the current process is the "archaic formalism and watery senti-
ment that obstructs, delays, and defeats the prosecution of crime"41

surely would have rejected the defense claims recognized in such
cases as Wardius,418 Faretta,41 9 and Brooks.420

The civil libertarian critics also must take into account the fact
that the issues presented to the Burger Court have a somewhat dif-
ferent quality than many of the issues presented to the Warren
Court. Although the Warren Court had to treat close questions in
several of its most prominent decisions, it also dealt with a significant
number of cases that were rather easily resolved once it was decided
that the particular constitutional provision applied to the states
through the fourteenth amendment. 2 The Burger Court has not
had the opportunity to "bolster" its record in the protection of civil
liberties with many cases like Pointer v. Texas,422 Duncan v. Louisi-
ana,423 Klopfer v. North Carolina,424 and Benton v. Maryland.42  Of

course, even if one discounts such decisions, the remaining Warren
Court decisions obviously show a more substantial leaning toward an
expansive interpretation of individual safeguards than do the Burger
Court decisions, particularly in the area of police practices. But the
weakness in the Burger Court's record from a civil libertarian's point
of view may exist only as compared with the performance of the
Warren Court. Even there, the current Court's record is quite com-
parable to the record of the Warren Court before 1962, when Justice
Goldberg replaced Justice Frankfurter. 426  The Burger Court cer-

testified during a trial. The Court held, nonetheless, that the state regulation (1)
imposed an improper burden on the defendant's fifth amendment right to remain
silent by forcing him to make a decision as to the relinquishment of that right
before his other witnesses had testified, and (2) deprived defendant of due process
since requiring him to make an early decision as to testifying thereby deprived him
of the right to counsel's assistance based upon a full evaluation of the case. The
Brooks decision was not governed by any closely related precedent or specific lan-
guage in the Constitution. A Court that was willing to accept any state regulation
based on a rational interest would have had little difficulty in accepting the Tennes-
see rule.

417. United States v. Garsson, 291 F. 646, 649 (S.D.N.Y. 1923).
418. Wardius v. Oregon, 412 U.S. 470 (1973), discussed in note 175 supra.
419. 422 U.S. 806 (1975), discussed in text at notes 129-30 supra.
420. Brooks v. Tennessee, 406 U.S. 605 (1972), discussed in note 416 supra.
421. See text at notes 33-38 supra.
422. 380 U.S. 400 (1965), discussed in text at note 27 supra.
423. 391 U.S. 145 (1968), discussed in text at note 26 supra.
424. 386 U.S. 213 (1967), discussed in text at note 25 supra.
425. 395 U.S. 784 (1969), discussed in text at note 23 supra.
426. See note 1 supra. Consider in this connection the following decisions of

[Vol. 75:13191418
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tainly has made far greater advances in protecting the interests of
the accused than were made by the Vinson Court, even when appro-
priate weight is given to the narrow and scarce precedents upon

the Warren Court during the 1953-1961 terms of the Court: Irvine v. California,
347 U.S. 128 (1954) (due process not violated by admission of evidence obtained
through unconstitutional searches conducted in obvious disregard of their illegality);
In re Groban, 352 U.S. 330 (1957) (person subpoenaed to testify in fire marshal's
investigation of the cause of a fire has no constitutional right to be assisted by
counsel notwithstanding potential self-incrimination problem); Delli Paoli v. United
States, 352 U.S. 232 (1957) (where appropriate instructions given, defendant was
not denied a fair trial by introduction of his co-defendant's confession, which con-
tained incriminating references to the defendant), overruled in Bruton v. United
States, 391 U.S. 123 (1968), discussed in text at note 92 supra; Lawn v. United
States, 355 U.S. 339 (1957) (indictment not subject to challenge even if based in
part on evidence obtained through a constitutional violation); Hoag v. New Jersey,
356 U.S. 464 (1958) (although defendant was acquitted on a charge of robbing
three persons on the same occasion, due process did not bar a second charge of
robbing a fourth person on the same occasion), overruled in Ashe v. Swenson, 397
U.S. 436 (1970), discussed in text at notes 159-61 supra; Ciucci v. Illinois, 356
U.S. 571 (1958) (separate prosecutions and convictions for each of four murders
committed at the same time does not violate due process); Thomas v. Arizona, 356
U.S. 390 (1958) (defendant was not entitled to habeas hearing on coerced confession
claim where confession was made 20 hours after lynching attempt); Green v. United
States, 356 U.S. 165 (1958) (criminal contempt not within the sixth amendment
right to a jury trial), overruled on this point in Bloom v. Illinois, 391 U.S. 194
(1968); Crooker v. California, 357 U.S. 433 (1958), and Cicenia v. LaGay, 357
U.S. 504 (1958) (refusal to permit petitioner to consult his counsel while being
questioned by police did not itself violate due process), overruled in Miranda v.
Arizona, 384 U.S. 436 (1966), discussed in text at note 238 supra; Knapp v.
Schweitzer, 357 U.S. 371 (1958) (exposure to federal prosecution does not authorize
refusal to answer on fifth amendment grounds where the state has provided im-
munity), effectively overruled by extension of immunity in Murphy v. Waterfront
Commn., 378 U.S. 52 (1964); Draper v. United States, 358 U.S. 307 (1959), dis-
cussed in note 304 supra; Frank v. Maryland, 359 U.S. 360 (1958) (health inspection
of home not subject to fourth amendment requirements), overruled in Camara v.
Municipal Court, 387 U.S. 523 (1967), discussed in text at note 87 supra; Bartkus
v. Illinois, 359 U.S. 121 (1959) (successive federal and state prosecutions for rob-
bing the same bank did not violate due process); Abel v. United States, 362 U.S.
217 (1960) (upholding search incident to arrest allegedly made for deportation pur-
poses upon an immigration agency warrant); Pugach v. Dollinger, 365 U.S. 458
(1961) (federal court may not enjoin use in state criminal trial of evidence obtained
by wiretapping in violation of federal act), underlying premise rejected in Lee v.
Florida, 392 U.S. 378 (1968); Gori v. United States, 367 U.S. 364 (1961), discussed
in text at note 151 supra; Hoyt v. Florida, 368 U.S. 57 (1961), discussed in text
at note 113 supra and in note 138 supra; Beck v. Washington, 369 U.S. 541 (1962)
(grand jury and petit jury were not biased notwithstanding extensive pre-indictment
publicity); Lanza v. New York, 370 U.S. 139 (1962) (dictum suggesting that elec-
tronic interception of conversation in visiting room of jail did not come within the
fourth amendment).

There were of course many decisions during the same period that were applauded
by civil libertarians, including many not as well publicized as Mapp. See, e.g., Reck
v. Pate, 367 U.S. 433 (1961); In re Murchison, 349 U.S. 133 (1955); Hernandez
v. Texas, 347 U.S. 475 (1954). The cases cited in the paragraph above are listed
only to show that, at least during this early period, there were a substantial number
of decisions of a type that generally would not be supported by civil libertarians.
Indeed, in almost all of the cases noted above, Justices Black and Douglas dissented,
and in most they were joined by the Chief Justice and Justice Brennan.
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which the Vinson Court could build.427  Moreover, while civil liber-
tarians have called our attention to several state courts that recently
have imposed more rigorous limitations on police or prosecutors pur-

427. Consider, for example, the following decisions of the Vinson Court: Carter
v. Illinois, 329 U.S. 173 (1946) (denial of assistance of counsel did not violate
due process under' the Betts v. Brady standard, which is discussed in note 36 supra);
Foster v. Illinois, 332 U.S. 134 (1947) (same as Carter); Harris v. United States,
331 U.S. 145 (1947) (upholding intensive warrantless search of four-room apartment
as incident to arrest made in the apartment living room), overruled il Chimel v.
California, 395 U.S. 752 (1969), discussed in note 306 supra and accompanying
text; Fay v. New York, 332 U.S. 261 (1947) (upholding the use of a specially
selected "blue ribbon" petit jury panel); Adamson v. California, 332 U.S. 46 (1947)
(prosecution and judicial comment on defendant's failure to testify does not violate
due process), overruled in Griffin v. California, 380 U.S. 609 (1965), discussed in
text at note 91 supra; Bute v. ,Illinois, 333 U.S. 640 (1948) (in the absence of
any special showing of need, the Betts rule did not require that the trial judge make
inquiries as to the possible assignment of counsel prior to acceptance of a guilty
plea); Bryan v. United States, 338 U.S. 552 (1950) (double jeopardy does not bar
a retrial following appellate court reversal though the reversal is based on insuffi-
ciency of the evidence at the original trial); Wolf v. Colorado, 338 U.S. 25 (1949)
(evidence seized by state officers under circumstances that would invalidate such
a seizure under the fourth amendment need not be excluded from state proceedings),
overruled in Mapp v. Ohio, 367 U.S. 643 (1961); Lustig v. United States, 338 U.S.
74, 78-79 (1948) (evidence seized by state officers under circumstances that would
violate fourth amendment admissible in federal courts), overruled in Elkins v. United
States, 364 U.S. 206 (1960); Darr v. Burford, 339 U.S. 200 (1950) (habeas review
denied where defendant had not sought review by United States Supreme Court fol-
lowing state court ruling), overruled in Fay v. Noia, 372 U.S. 391 (1963), discussed
in text at notes 97-98 supra; United States v. Rabinowitz, 339 U.S. 56 (1950) (war-
rantless search of desk, safe, and filing cabinets permitted incident to arrest), over-
ruled in Chimel v. California, discussed in note 306 supra and accompanying text;
Dennis v. United States, 339 U.S. 162 (1950) (defendants charged with communist
conspiracy to overthrow the government were not denied sixth amendment right to
impartial jury by the presence of substantial numbers of government employees on
the jury panel, whom the trial court refused to excuse for cause); Rogers v. United
States, 340 U.S. 367 (1951) (witness before grand jury waived her privilege against
self-incrimination when she acknowledged possession of Communist Party records,
and she could not subsequently claim the privilege when asked to identify the person
to whom records had been given); Gallegos v. Nebraska, 342 U.S. 55 (1951) (af-
firming state ruling as to the voluntariness of the confession of a 38-year-old Mexican
farmhand who could neither speak nor write English and who confessed after inter-
rogation for an hour or two each day over a four-day period); Stroble v. California,
343 U.S. 181 (1952) (prosecutor's refusal to admit counsel during interrogation did
not invalidate subsequent confession where petitioner had not requested counsel);
On Lee v. United States, 343 U.S. 747 (1952) (post-indictment electronically re-
corded conversation between defendant and undercover agent did not violate fourth
amendment); Brown v. Allen, 344 U.S. 443, 475-76 (1953) (although illiterate de-
fendant in capital case had confessed after being held five days without being
charged, a finding of voluntariness was supported by the absence of physicial coer-
cion or "less painful duress" and evidence that defendant had been warned of self-
incrimination consequences); Daniels v. Allen, 344 U.S. 443, 482-87 (1953) (habeas
review of defendant's coerced confession claim not available where state court had
refused to consider defendant's appeal because his papers were filed one day late),
overruled in Fay v. Noia, discussed in text at notes 97-98 supra; Brock v. North
Carolina, 344 U.S. 424 (1953) (due process not violated by mistrial granted when
prosecution witnesses unexpectedly refused to testify at trial); Schwartz v. Texas,
344 U.S. 199 (1952) (in light of Wolf v. Colorado, discussed supra, wiretaps illegal
under the federal statute will not be barred from a state criminal proceeding in
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suant to state constitutions,428 the fact remains that the Burger Court
is ahead of most state courts in protecting civil liberties, as illustrated
by the significant change in state practice required by decisions like
Argersinger,429 Ashe,430 Waller,431 and Morrissey.432

There remains the contention that the harsh civil libertarian criti-
cism of the Burger Court is justified not so much by what the Court
has done, but by what it has said. Even when defense claims are
upheld by the Burger Court, it is argued, the opinions raise questions
that encourage state court evasion of the Court's own decisions; 33

the absence of a specific congressional directive), overruled in Lee v. Florida, 392
U.S. 378 (1968); Stein v. New York, 346 U.S. 156 (1953) (jury may make basic
determinations as to voluntariness of confession where directed to disregard the con-
fession if they find it involuntary), overruled in Jackson v. Denno, 378 U.S. 369
(1964), discussed in text at note 95 supra. In addition to the cases cited as over-
ruled, many of the other decisions cited above would be decided differently today in
light of subsequent decisions. Thus, Bute and Carter would be superseded by Gideon
v. Wainwright, 372 U.S. 335 (1963), discussed in text at notes 36-37 supra; Stroble
and Brown by Miranda v. Arizona, 384 U.S. 436 (1966), discussed in text following
note 64 supra; and Brock by Illinois v. Sommerville, 410 U.S. 458 (1973), discussed
in text at notes 148-52 supra and in notes 149-50 supra.

In several of the cases noted above, the Vinson Court had ample precedent to
reach a contrary conclusion. Consider, e.g., Harris v. United States, discussed supra,
in light of United States v. Lefkowitz, 285 U.S. 452 (1932). In almost all of the
Vinson Court cases discussed above both Justices Black and Douglas dissented.
There were, of course, other decisions during the Vinson period that extended the
rights of the defendant. See, e.g., Rochin v. California, 342 U.S. 165 (1952); Cole
v. Arkansas, 333 U.S. 196 (1948); Haley v. Ohio, 332 U.S. 596 (1948). The deci-
sions cited above are listed only to show that the Vinson Court's record of decisions
opposed by civil libertarians generally exceeds that of the Burger Court, even when
one takes into consideration the need to measure the Court's starting point in terms
of prior precedent.

428. See Brennan, supra note 39; Wilkes, supra note 283; Wilkes, supra note
8. It should be noted, however, that most of those state courts considering the ques-
tion have decided against adopting standards under their own constitutions that are
more protective of defendants than particular Burger Court rulings like Robinson
and Harris. See Howard, supra note 283, at 895-98.

429. See notes 75-76 supra and text at note 74 supra.
430. See text at notes 159-61 supra.
431. See text at note 162 supra; note 163 supra and accompanying text.
432. See text at notes 131-33 supra; O'Leary & Hanrahan, Law and Practice

in Parole Proceedings, 13 CRtM. L BULL. 181, 194-97 (1977) (noting that the num-
ber of states providing Morrissey hearing rights before Morrissey ranged from over
30 as to one right to less than five as to another).

433. Civil libertarians sometimes assume that lower court judges, viewed as a
class, are naturally unreceptive to defense claims. Consider, e.g., the view of Pro-
fessor Amsterdam:

Let there be no mistake about it. To a mind-staggering extent-to an extent
that conservatives and liberals alike who are not criminal trial lawyers simply
cannot conceive-the entire system of criminal justice below the level of the
Supreme Court of the United States is solidly massed against the criminal sus-
pect. Only a few appellate judges can throw off the fetters of their middle-
class backgrounds-the dimly remembered, friendly face of the school crossing
guard, their fear of a crowd of 'toughs," their attitudes engendered as lawyers
before their elevation to the bench, by years of service as prosecutors or as
private lawyers for honest, respectable business clients-and identify with the
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considerations are balanced so neatly that each case appears limited
to its facts; and doubts never before entertained are expressed about
the future course of precedent.434 These qualities undoubtedly are
found in several of the Court's leading opinions, but almost all of
those are opinions dealing with Mapp, Miranda, and Fay.43 5 Other
opinions, such as Argersinger and Morrissey, clearly look toward

criminal suspect instead of with the policeman or with the putative victim of
the suspect's theft, mugging, rape or murder. Trial judges still more, and magis-
trates beyond belief, are functionally and psychologically allied with the police,
their co-workers in the unending and scarifying work of bringing criminals to
book.

Amsterdam, supra note 10, at 792.
It is difficult to challenge such generalizations except with other generalizations

that are equally lacking in hard data to support them. Each person must, in the
end, make a judgment largely based on the judges and courts with which he is famil-
iar. Relying on that perspective, I find Professor Amsterdam's characterization defi-
cient at several points. First, a great many judges who can recall the friendly school
guard can also recall the tales of their sons, daughters, nephews, and nieces about
the unnecessary "hassle" they received from police in the course of a traffic stop,
a police visit to a noisy party, or even a marijuana bust. The difficulties that police
encountered in the 1960s frequently altered the attitudes not only of teenagers and
college students, but of their parents as well. Skepticism as to police efficiency,
motive, etc., spread beyond those immediately involved and obviously included a sig-
nificant group of those "middle-class" lawyers who are now on the bench. Second,
the bench itself, at least in the large cities, comes from a far more diversified back-
ground than Amsterdam acknowledges. On the benches of the two primary trial
courts in the Detroit area-Wayne County Circuit Court and Detroit Recorder's
Court-we have not only former prosecutors and business lawyers of middle-class
backgrounds, but also former public defenders, defense lawyers, and lawyers who
grew up in the ghettos of the city. Perhaps Detroit may be somewhat atypical,
but defense lawyers in other large cities have told me of similar diversity among
the judges in their cities. Third, insofar as these judges are functionally allied with
anyone on a day-to-day basis, it is not so much with the police as the prosecutor
and the public defender or defense "regulars" who appear in their courtrooms. Ob-
viously the pressure of high volume may lead some judges to want to "push past"
preliminary motions and "get to the case." Also, many may take the position, per-
haps correctly, that as between a defendant and a police officer, the defendant is
more likely to lie, having a greater interest in the outcome. This is not the equiva-
lent, however, of the almost inevitable bias that Amsterdam suggests. The substan-
tial rate of defense success on suppression motions in narcotics cases, as documented
in cities like Chicago and Washington, certainly suggests that a fair portion of judges
in many overburdened courts will quickly dispose of matters against, as well as for,
the police. See Oaks, supra note 377, at 681-89.

434. For a further exploration of these qualities, see Allen, supra note 8, at
397.

435. A more consistent posing of serious doubts as to future trends is found
in the concurring and dissenting opinions of Chief Justice Burger, particularly with
respect to Mapp and Miranda. See, e.g., Justice Burger's dissent in Brewer v. Wil-
liams, 97 S. Ct. 1232, 1248 (1977). Civil libertarian critics too often assume that
the positions of Chief Justice Burger will eventually be reflected in the rulings of
the Burger Court. See, e.g., Scheingold, supra note 7. The Chief Justice today
no more reflects the view of a majority of the Justices than did Chief Justice Warren
in the period from 1958-1962. While Chief Justice Burger frequently is in the ma-
jority, his views are obviously distinct from those of the majority on many issues.
See, e.g., Justice Burger's dissents in Brewer v. Williams, 97 S. Ct. at 1248; Brooks
v. Tennessee, 406 U.S. at 613; Ashe v. Swenson, 397 U.S. at 460.
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further extension of constitutional guarantees. Moreover, in several
cases, the prospect of future rejection of Warren Court decisions has
been stressed primarily by dissents, usually by Justice Brennan, pre-
dicting the Court's eventual expansion of a minor exception to a War-
ren Court ruling into a total rejection of the earlier precedent.436

Civil libertarians and lower courts must recognize that Justice
Brennan's cries of "wolf' have come forth so frequently that some
Justices in the majority apparently have decided simply to ignore
them.437  The absence of a response does not necessarily mean that
Justice Brennan is accurately predicting the majority's intentions.

Of course, while the style of the Burger Court opinions on the
whole is not negative, it also is not very positive. Opinions that
openly balance interests on both sides and rely upon multifaceted
standards do not "glorify" individual rights or even boldly call to the
public attention major civil liberties issues. In this respect, the Bur-
ger Court lags far behind the Warren Court. The Warren Court
opinions brought to the attention of the American people the impor-
tant lesson that the observance of procedural safeguards is a signifi-
cant indicator of the strength of our liberty. They spoke clearly and

436. See, e.g., the opinions quoted in notes 258 & 373 supra; Justice Brennan's
dissents in Francis v. Henderson, 425 U.S. 536, 542 (1976), and United States v.
Peltier, 422 U.S. 531, 544 (1975). Compare the separate opinion of Justice Marshall
in Fisher v. United States, 425 U.S. 391, 430 (1976), quoted in note 175 supra.

437. Consider, e.g., the lack of direct response to Justice Brennan's dissents in
the following cases, particularly with respect to Justice Brennan's suggestions as
to the scope of the majority's rulings: Francis v. Henderson, 425 U.S. 536 (1976)
(Stewart, J.); Michigan v. Mosley, 423 U.S. 96 (1975) (Stewart, J.); United States
v. Peltier, 422 U.S. 531 (1975) (Rehnquist, J.). But compare Justice Powell's opin-
ion for the Court in Stone v. Powell:

The dissent characterizes the Court's opinion as laying the groundwork for
a "drastic withdrawal of federal habeas jurisdiction, if not for all grounds ....
then at least [for many]. . . ." It refers variously to our opinion as a "novel
reinterpretation of the habeas statutes," as a "harbinger of future eviscerations
of the habeas statutes," as "rewrit[ing] Congress' jurisdictional statutes . . . and
[barring] access to federal courts by state prisoners with constitutional claims
distasteful to a majority" of the Court, and as a "denigration of constitutional
guarantees [that] must appall citizens taught to expect judicial respect" of con-
stitutional rights.

With all respect, the hyperbole of the dissenting opinion is misdirected. Our
decision today is not concerned with the scope of the habeas corpus statute as
authority for litigating constitutional claims generally. We do reaffirm that
the exclusionary rule is a judicially created remedy rather than a personal consti-
tutional right, and we emphasize the minimal utility of the rule when sought
to be applied to Fourth Amendment claims in a habeas corpus proceeding.
In sum, we hold only that a federal court need not apply the exclusionary rule
on habeas review of a Fourth Amendment claim absent a showing that the
state prisoner was denied an opportunity for a full and fair litigation of that
claim at trial and on direct review. Our decision does not mean that the federal
court lacks jurisdiction over such a claim, but only that the application of the
rule is limited to cases in which there has been both such a showing and a
Fourth Amendment violation.

428 U.S. 465, 494 n.37 (1976) (quoting Justice Brennan's dissent, 428 U.S. at 502)
(emphasis original).
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strongly on the need to keep law enforcement itself under the rule
of law. As a result, the legitimacy of law enforcement practices be-
came a subject of public debate rather than a concern only to the
readers of Commentary or Harpers.43 8

The Burger Court opinions, while obviously less helpful from the
viewpoint of civil libertarians, still are not without potential value for
their cause. Today, the public appears to be far more concerned

438. As others have suggested, the most significant legacy of the Warren Court
may be the long-range consequences that flowed from its direction of public attention
to major civil liberties issues rather than the particular resolutions of those issues
imposed in its decisions. See Allen, supra note 10, at 539; F. GRAHAM, supra note
6, at 289. The impetus provided by the Court's general emphasis on protecting
the rights of the individual contributed substantially to various reforms in the crimi-
nal justice process that have benefited the accused. For example, the decisions of
the Warren Court, combined with the pressures resulting from racial confrontations,
called our attention to the need for a higher degree of police professionalism. We
came to recognize that police training involves more than teaching people to shoot
straight, that we must devote substantial resources to police training, and that we
must recruit our police from all groups in the community. Decisions of the Warren
Court also contributed, I believe, to a higher degree of professionalism among lawyers
in the criminal justice field. Those decisions presented criminal law as an area
of intellectual and social challenge, and this, in turn, induced more able lawyers
to enter that field, particularly in the offices of public defenders and prosecuting
attorneys.

The Warren Court's decisions also led to a reexamination of the role of legislation
in the criminal procedure area. Various distinguished professional groups, such as
the American Bar Association, American Law Institute, and the National Conference
of Commissioners on Uniform State Laws, offered model codes or standards for
adoption through legislation or court rules. Their proposals did not always indicate
whole-hearted support of particular Warren Court decisions, but they certainly re-
flected a general concern for the rights of the accused and urged expansion of those
rights in many areas, such as pretrial discovery. In the past several years, these
proposals have borne fruit through the revision of codes of criminal procedure and
of court rules in several states. See, e.g., N.C. GEN. STAT. §§ 15A-101 to 1055
(1975); ArASKA R. CRIM. P.; MiNN. R. Calm. P. See also SHEPARD's CIMINAL
JUSTiCE CrrATIONS (compiling court citations to the ABA Standards Relating to the
Administration of Criminal Justice).

The Warren Court decisions also contributed, though perhaps less directly, to
the reexamination of the relationship between substantive criminal law and the civil
liberties costs of enforcing certain types of criminal statutes. That reexamination
has been partially responsible for the movement to reduce the penalty for possession
of marijuana to a light fine. Marijuana clearly has been the Vietnam of the criminal
justice system. Whether the marijuana laws are right or wrong, the fact remains
that they were enforced only at a significant cost in terms of illegal searches, pretext
arrests, and other violations of the Constitution. Along the same lines, the move-
ment towards decriminalization of public drunkenness should relieve somewhat the
congestion of the lower courts, which, in turn, should permit more careful treatment
of other types of minor offenses.

Finally, there is the impact of the Law Enforcement Assistance Administration
(LEAA) and its budget of approximately $800 million per year. Many of the new
programs in the criminal justice system that have been most helpful to the accused
(e.g., release-on-recognizance programs, diversion programs, defense-lawyer training
programs) have been financed, at least originally, by LEAA grants. While the
LEAA probably would have been established in any event, certainly the Warren
Court decisions played a significant role in arousing the political pressure that en-
sured that the LEAA funds would not be spent solely for improved police hardware.
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about controlling crime than protecting the rights of suspects. 43 9

Polls suggest that many people favor measures designed to "crack
down" on crime, including some measures that would limit the rights
of the accused.440 The Burger Court opinions suggesting possible
future restrictions of Mapp or Miranda have been used by supporters
of such conservative measures to promote their public acceptance.
But neither the record of the Court nor the tenor of its majority
opinions, taken as a whole, really supports a broad movement to-
wards restricting the protections afforded the accused. Many civil
libertarians might be well advised to examine the current Court's
record carefully and to push aside the fact that Richard Nixon ap-
pointed four members of the current court.441 If they did so, they
might find that their true interests lie in dropping their wholesale
attacks on the Burger Court and in attempting instead to attract pub-
lic attention to the various decisions of that Court that stress the con-
tinuing need to safeguard the basic rights of the accused.

439. Arguably, civil libertarians also have failed to take into account differences
in prevailing public attitudes in comparing the Burger Court and the Warren Court.
Thus, it has been suggested that, if the Warren Court had been operating in today's
more conservative climate, it would have done far less for civil liberties than it
did during the 1960s. It should be noted, however, that, in the late 1960s, the
temper of public opinion respecting the control of crime was not that dissimilar
from the temper of public opinion today. If one assumes, as I have done earlier,
see text following note 126 supra, that the Warren Court did not retreat from its
civil libertarian outlook toward the end of Chief Justice Warren's term, then it is
hardly clear that it would have done so if that climate had persisted for a more
substantial portion of its tenure. Compare Allen, supra note 10, at 538-39.

440. See, e.g., MICHIGAN OFFICE OF CURMINAL JUSTICE PROGPAMS, THE MICHIGAN
PUBLIC SPEAKS OUT ON CBIME, 40-43, 56-59, 62 (5th ed. 1977); Arizona State Legis-
lature Criminal Code Commission, A Study of Opinions and Attitudes Relative to
Crime and Criminal Justice, in CRIMINAL JUSTIC SYSTEM RESEARaCH 196, 252-53,
302-03, 499-500 (1974); NEWSWEEK, March 8, 1971, at 39. The Michigan study
suggests that public opposition to "liberal" rulings actually has increased over the
past few years. That study asked the following question over a five-year period:
"Do you agree or disagree that the courts have gone too far, in making rulings
which protect people who get in trouble with the law?" The response has moved
from 58% "agree," 30% "disagree," and 12% "don't know" in 1973 to 78% "agree,"
15% "disagree," and 7% "don't know" in 1977. See MICHIGAN OFFICE OF CRIM-,
INAL JUSTICE PROGRAMS, supra at 56.

441. Mr. Nixon obviously is not a favorite among civil libertarians. See, e.g.,
Westin & Hayden, Presidents and Civil Liberties from FDR to Ford: A Rating by
64 Experts, Cw. LIB. REv., Oct.-Nov. 1976, at 9, 11 (Nixon ranked worst presi-
dent since 1933 by 53 out of 59 raters, with the remaining six raters ranking him
as the second-worst). There is a tendency among some civil libertarian critics to
assume that any Justice selected by Mr. Nixon is bound to be antagonistic to civil
liberties, especially since the former President so openly acknowledged that his ap-
pointments were designed to reverse the trend of the Warren Court in the criminal
procedure area. See, e.g., L LEvY, supra note 8, at 12-25, 43-60; Miller, supra
note 8, at 23. But compare Howard, Discussant's Remarks: Is the Burger Court
a Nixon Court?, 23 EM6RY LJ. 745 (1974); Mason, supra note 7.
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