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the General Accounting Office reports of apparent administrative
failure to consider federalism issues in federalism impact analyses
followed multiple presidential orders to agencies to do so. Further,
the federalism impact assessments from 2003 were all prepared
following relatively recent congressional oversight as well, undertaken
when Congress was considering the proposed Federalism
Accountability Act.'”

Why agencies have nonetheless not developed expertise in this
area is mysterious. Agency lack of expertise might be explained by
lack of resources. Training employees in implementing the agency’s
national programs may be sufficient to exhaust agency resources. Or
perhaps agencies are attending to expressed state concerns, as
required by the federalism executive order, but states and state
associations are not greatly concerned by the “federalism benefits” on
which scholars have focused.” Perhaps scholars that emphasize states,
for example, as “laboratories” of experimentation are focusing on the
wrong values, and the core federalism value — which agencies are
honoring — is simply ensuring that states have an opportunity to
be heard. ™

Alternatively, perhaps the agencies perceive a very low probability
of cost or penalty for not fully considering federalism issues. Perhaps
the agencies did not expect the congressional oversight, mentioned
above, to result in the passage of binding legislation and had little
incentive otherwise to conform their behavior to congressional desires.
Perhaps the Office of Management and Budget, entrusted to review
proposed and final agency rules prior to publication, has not been
particularly interested in compelling agencies to perform more in-
depth assessments of state and local concerns, as suggested by the
executive orders.” And, of course, those executive orders give rise to
no rights enforceable in court. The precise reasons are unclear. The

199. See supra note 5 (discussing Federalism Accountability Act).

200. If this is the reason, then additional demands to attend to state interests might have
little effect on the content of agency analyses. Similarly, states would be unlikely to demand
extensive congressional oversight of seemingly inadequate agency analyses. To the extent we
wish to commit as a nation to supporting federalism values, this might suggest that we should
not rely on political safeguards alone.

201. Admittedly, the agency focus would then seem inconsistent with the “fundamental
federalism principles” endorsed by the federalism executive order, which include the ideas
that states can function as “laboratories of democracy,” can experiment with policy
approaches, and can vary their policies to serve local needs. See Exec. Order No. 13,132, § 2,
64 Fed. Reg. 43,255 (Aug. 4, 1999) (“Fundamental Federalism Principles™).

202. The lack of federalism impact assessments that are better than perfunctory does
appear to undermine arguments that agencies are politically accountable for considering the
interests of states. If agencies were fully responsive to state interests, one might expect to see
evidence of that, if not in regulatory outcomes, at least in executive-order-mandated
regulatory deliberative processes. But see supra note 87 and accompanying text (suggesting
that Congress also does not give substantial and systematic consideration to state interests).
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lack of agency attention to more abstract federalism concerns,
however, even after agency consultation with states and congressional
and presidential oversight does suggest the presence of some
persistent institutional obstacles to the development of expertise.?®

By comparison, the institutional competence of both Congress and
the judiciary with respect to more abstract federalism benefits seems
superior to that of agencies. As Sunstein and Vermeule argue, for
example, Congress possesses expertise on large-scale interpretive
issues.® Several standing committees in the House and Senate have
jurisdiction that relates to the division of authority between state
governments and the federal government, as well as federalism
issues.”” Several congressional hearings have been held on federalism
and states’ rights.”® Debates following the Supreme Court’s Garcia
decision “showed that many members of Congress were responsive to
arguments based on concepts of federalism [including] local autonomy
[and] the fundamental role of the states.”*”’

Similarly, judges appear to have a strong claim to institutional
expertise in questions involving the overall distribution of
governmental power, based both on training and tradition. Federal

203. Using detailed statutory requirements, Congress could, of course, require agencies
to properly consider the federalism benefits discussed supra text accompanying notes 75-78
in preempting state law, and make that requirement judicially enforceable. In that case,
either states or other entities that would benefit from more federalism-respecting agency
rules could take an agency to court. The reduction of statutory ambiguity and increase in
judicial oversight of this type, however, would amount to a regime very similar to the one I
advocate in Section III.LE — one with optional judicial deference to agency conclusions.

204. See Cass R. Sunstein & Adrian Vermeule, A Reply to Posner, 101 MICH. L. REV.
972, 976 (2003) (arguing that legislators are also well qualified to decide interpretive
questions and possess “better information about real-world consequences than judges”).

205. See, e.g., STANDING RULES OF THE SEN. R. 25(k)(1), 106th Cong. (2000)
(describing jurisdiction of Committee on Governmental Affairs), available at
http://rules.senate.gov/senaterules/standingrules.txt; Comm. on Governmental Affairs, U.S.
Senate, Jurisdiction: Committee on Governmental Affairs Full Committee and
Subcommittee Jurisdictions for the 108th Congress, at http:/govt-aff senate.gov/index.cfm?
Fuseaction=About.Jurisdiction (last visited Mar. 15, 2004) (describing jurisdiction as
including “intergovernmental relations”); Comm. on the Judiciary, U.S. House of
Representatives, About the Committee, at http://www.house.gov/judiciary/about.htm (last
visited Mar. 15, 2004) (noting that because of the nature of issues facing the committee,
including constitutional issues, members generally have legal background); Comm. on the
Judiciary, U.S. Senate, Committee Information: Legislative Jurisdiction, at http://judiciary.
senate.gov/jurisdiction.cfm (last visited Mar. 15, 2004) (describing jurisdiction as including
constitutional issues and state and territorial boundary lines).

206. See, e.g., Narrowing the Nation’s Power: The Supreme Court Sides with the States:
Hearing Before the S. Comm. on the Judiciary, 107th Cong. (2002) (hearing on Supreme
Court states’ rights decisions featuring testimony by Judge John T. Noonan, Jr., about his
book NARROWING THE NATION'S POWER: THE SUPREME COURT SIDES WITH THE STATES
(2002)); Senate Hearings on Federalism, supra note 15, at 59-97 (testimony given May 6th,
1999, on “Federalism and Crime Control”); Federalism: Hearing Before the House
Committee on the Budget, 104th Cong. (1996); see also supra note 5 (describing Federalism
Accountability Act’s consideration by Senate Committee on Governmental Affairs).

207. See Lee, supra note 87, at 337.
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judges are generally, if not always, attorneys, and upon appointment,
usually receive training in legal theory, constitutional law, and other
abstract issues that would tend to equip them to consider abstract
issues such as the benefits of federalism.*®

Further, by tradition, as Posner has argued, the involvement of
judges in the “ ‘political history of the United States,” ” not to mention
their experience in assessing the overall distribution of governmental
authority in countless opinions, gives them an institutional advantage
in addressing such questions.”® As discussed above, some scholars may
view the courts as having gone astray in attaching great importance to
state sovereignty.”'® Nonetheless, agencies would seem no more expert
in assessing these questions.

Again, let us assume that we want the more general federalism
benefits to be considered in deciding preemption questions. A
Chevron deference regime seems to raise a real risk that in many
cases, agencies will fail to meaningfully consider them at all. That
could be for the reasons discussed above®'! or simply because agencies
generally tend to be focused on the specific, contextual features of a
problem as they decide, on a case-by-case basis, whether state law
should be preempted.

This is not to say that agencies have no relevant expertise
whatsoever. Whether a particular state law should be preempted may
raise not only federalism-type questions, such as the potential cost to
state autonomy, but very practical questions of the extent of potential
interference with a federal statutory goal. For example, a claim of
obstacle preemption requires a court to decide whether state law
stands as an obstacle to congressional goals. As to these generally
more technical and practical questions, we might reasonably suppose
agencies to possess significant expertise, superior to that of judges.

Further, even if the more general questions of federalism values
were critical in many cases of potential state law preemption, they

208. See generally Wendy K. Tam Cho & Albert H. Yoon, Strange Bedfellows: Politics,
Courts, and Statistics: Statistical Expert Testimony in Voting Rights Cases, 10 CORNELLJ.L. &
PUB. POL’Y 237, 247 (2001) (describing federally-run “baby judge schools”). For one
nongovernmental example, the Institute of Judicial Administration ran a training session for
new appellate judges in July 2003. See Inst. of Judicial Admin.,, N.Y.U Sch. of Law,
Appellate Judges Seminar — New Appellate Judges Series, ar http://www.law.nyu.edu/
institutes/judicial/programs/2003/new.html (last visited Mar. 15, 2004) (describing program).

209. Posner, supra note 173, at 960 n.33 (quoting Richard A. Posner, Pragmatic
Adjudication, in THE REVIVAL OF PRAGMATISM: NEW ESSAYS ON SOCIAL THOUGHT, LAW,
AND CULTURE 235, 244 (Morris Dickstein ed., 1998)); see ESKRIDGE, supra note 20, at 164
(“Figuring out statutory purpose -and harmonizing applications of statutes with legal and
constitutional principles are the traditional strengths of judges, who are statutory
generalists ... .”).

210. See Caminker, supra note 1; Cross, supra note 75; Rubin & Feeley, supra note 75.

211. See supra text accompanying notes 200-203 (discussing potential reasons for agency
failures to consider federalism values in federalism impact analyses).
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might not be so in all cases. We might think, for example, that some
substantive areas are more part of the “core” of state regulatory
authority than others. Perhaps education regulation is part of core
state regulatory authority, but not so with regulation of
representations made to federal agencies.”? Alternatively, particular
agencies might have varying levels of expertise in considering the
federalism values.

Consequently, we might not conclude that judges always have
superior institutional expertise in the issues implicated by a particular
preemption question. Even so, that does not suggest we should apply
Chevron in the context of preemption. The choice here is not between
sole reliance on agency expertise and sole reliance on judicial
expertise. As discussed in greater detail below, even without Chevron
and with Rice,”” a judge would retain the discretion to take an agency
interpretation into account when the judge found it appropriate under
a doctrine such as Skidmore.”* Judges could take agency expertise into
account in deciding whether an agency interpretation possessed the
“power to persuade.”® Agencies thus could still apply their
“‘specialized experience and broader investigations and
information’ ” on the practical consequences of dual state and federal
regulation (or preemption) for regulated entities and the achievement
of the specific federal statutory goals.”’® The remaining risk would be
that a judge might inappropriately refuse to defer to an expert agency
interpretation rendered on a preemption question.

This analysis of institutional competence also assumes that
Congress has not explicitly delegated interpretive authority on
questions of state law preemption. Congress may agree that agencies
do not have the institutional advantage in considering federalism
questions. For example, one congressional committee that has recently
deliberated on the issue appears to have concluded that Chevron
deference should yield in favor of a strict presumption against
preemption.”’’ However, Congress is not precluded from explicitly
delegating interpretive authority on preemption questions to an
agency, subject to whatever constraints the nondelegation principle

212. See, e.g., Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S. 341, 347 (2001)
(refusing to apply presumption against preemption in fraud-on-the-FDA case).

213. Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947).

214. Skidmore v. Swift & Co., 323 U.S. 134 (1944); see also infra text accompanying
notes 248-255 (discussing Skidmore approach).

215. Skidmore, 323 U.S. at 140.

216. United States v. Mead Corp., 533 U.S. 218, 234 (2001) (quoting Skidmore, 323 U.S.
at 139).

217. See supra note 5 (discussing Federalism Accountability Act).

HeinOnline -- 102 Mich. L. Rev. 789 2003-2004



790 Michigan Law Review [Vol. 102:737

might impose.””® Congress has occasionally delegated such authority
by statute.”® Any such decision would be made publicly in a
participatory process, so that interested groups and individuals could
lobby Congress, and Congress would bear any resulting political costs
for its decision.””® To the extent the requirements are statutory and
“directed specifically at agency action,” a “ ‘faithful agency’ ” would,
of course, have to adhere to them.”

In explicitly delegating preemptive authority, Congress can weigh
for itself arguments regarding institutional competence and whether a
particular delegation might make preemption more or less likely.”
Congress might believe an agency to possess, or instruct it to develop,
relevant expertise, and would presumably supply appropriate
guidelines or constraints. An authority-delegating statute could
require the agency to consider, say, the value of state autonomy, if
Congress thought that appropriate.”” Alternatively, an explicit
delegation of interpretive authority to an agency along with a national

218. Sunstein has argued that Hampton v. Mow Sun Wong might constrain a
congressional delegation of interpretive authority clearly beyond agency expertise, see infra
note 232 (discussing Mow Sun Wong), although he acknowledges that the prospect is “most
unlikely” except if a “constitutional right is plausibly at stake.” Sunstein, Nondelegation
Canons, supra note 14, at 337.

219. For example, Congress provided for federal surface mining program rules to be
preempted “insofar as they interfere with the achievement of the purposes and the
requirements of this chapter and the Federal program,” and authorized the Secretary of
Interior to “set forth any State law or regulation which is preempted and superseded by the
Federal program.” 30 U.S.C. § 1254(g) (2000). In this case, Congress’s primary goal was
achieving national programmatic purposes; this provision seems fairly read as authorizing
the Secretary to preempt state law despite possible state interests in autonomy. See also 49
U.S.C. §5125(d) (2000) (authorizing Secretary of Transportation to determine whether
hazardous materials transportation statute preempts particular state, local, or tribal
requirements); id. § 31,141(c)(4) (providing Secretary of Transportation with three criteria
to consider in deciding whether state law or regulation is preempted).

Congress also has occasionally provided special procedures governing agency
interpretations that preempt state laws. See, e.g., 12 U.S.C. § 43 (2000) (requiring special
notice-and-comment procedures for interpretations rendered by federal banking agencies).

220. See Sunstein, Nondelegation Canons, supra note 14, at 332.
221. See Mashaw, supra note 178, at 6.

222. See Sunstein, Nondelegation Canons, supra note 14, at 339 (“But a requirement
that Congress make the decision on its own is certainly likely to make abuses less common, if
they are legitimately characterized as abuses at all.”).

223. As some have argued, of course, an increase in the number of criteria an agency
must consider may have the paradoxical effect of increasing the agency’s discretion,
especially if the criteria point in different directions. One example of this phenomenon is
found in the National Forest Management Act, 16 U.S.C. §§ 1600-1614 (2000), which
authorizes national forests to be managed for any of a long list of potential uses, some of
which conflict with one another. As a consequence, the Forest Service has considerable
discretion in prioritizing uses. See generally Nina A. Mendelson, Agency Burrowing:
Entrenching Policies and Personnel Before a New President Arrives, 78 N.Y.U. L. REv. 557,
620-21 (2003) (discussing discretion resulting from inclusive NFMA language).
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program to implement might be understood as Congress devaluing
federalism values compared with the program’s goals.?

In the absence of an express congressional delegation, however,
the evidence suggests that courts should make no across-the-board
assumption, as implicit in Chevron, of agency expertise to consider
these types of state interests.

C. The Risk of Arbitrary Decisionmaking and Tension with the “Rule
of Law™

Federalism values of preserving state autonomy and core
regulatory functions also generally will be beyond the statutory
criteria an agency is to apply.”® Ensuring that an agency functions
under the “rule of law” is a key aspect of holding it legally accountable
and ensuring that its authority is exercised in a nonarbitrary manner.??’
This requires the agency to operate “within identifiable and deter-
minate bounds.”?® Otherwise, agency decisionmakers would be freer
to serve narrow private interests or their own ideological views.””

224. To the extent one rejects the argument that political safeguards are adequate to
protect federalism values, one might, of course, argue at this point that judicial intervention
is necessary. See supra text accompanying notes 103-120 (discussing debate over “political
safeguards”).

225. Strauss, supra note 131, at 322 (quoting Peter M. Shane, The Separation of Powers
and the Rule of Law: The Virtues of “Seeing the Trees,” 30 WM. & MARY L. REV. 375, 376
(1989)).

226. Again, this analysis assumes no explicit congressional delegation of authority to
preempt.

227. See, e.g., RONALD A. CASS ET AL., ADMINISTRATIVE LAW 133 (4th ed. 2002)
(“The dominant concern of administrative law is the legal control of administration.”);
Gerald E. Frug, The Ideology of Bureaucracy in American Law, 97 HARV. L. REV. 1276,
1284 (1984) (observing that various models of administrative agencies are aimed at saying
bureaucracies are “‘under control’”); Strauss, supra note 131, at 334 (noting that
pragmatists define operation under “rule of law” with reference to “constraining character
of [the] tradition or context within which judgments are made”). See generally Bressman,
supra note 132; Philip P. Frickey & Steven S. Smith, Judicial Review, the Congressional
Process, and the Federalism Cases: An Interdisciplinary Critique, 111 YALE L.J. 1707, 1742
(2002) (describing hallmarks of “juridical democracy” as “specificity, adherence to formal
decisionmaking procedures, explicit consideration of the implications of legislation for larger
principles of justice, and limited delegation”); Mendelson, supra note 223, at 577-78.

228. Bressman, supra note 132, at 470.

229. See, e.g., Bressman, supra note 129, at 530; Mashaw, supra note 178, at 6 (arguing
that agencies are created to carry out “special purpose missions”). For a few examples of
agency creation to serve focused missions, see Message of the President Transmitting Reorg.
Plan No. 3 of 1970, 5 U.S.C.A. app. 1 (West 1996) (creating EPA, stating that the “principal
roles and functions of the EPA would include [t}he establishment and enforcement of
protection standards consistent with national environmental goals,” research, and assisting
others through grants in arresting pollution, and stating that EPA will “focus on setting and
enforcing pollution control standards”); 15 U.S.C. § 653 (2000) (creating Office of Rural
Affairs of Small Business Administration and designating its purposes as focusing upon
economic opportunities available in rural areas); 42 U.S.C. § 901 (2000) (creating Social
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The concern with ensuring adequately bounded agency decisions
also is central to the Administrative Procedure Act, which, of course,
provides that an agency decision may be vacated by a court if it is
“arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.”” As the courts have explicated, determining
whether an agency decision is appropriately bounded requires
identifying the relevant factors that an agency must apply in rendering
its decision and then assuring that the agency has assessed those
factors.®! Identification of the relevant criteria helps assure not only
that agency discretion is bounded, but that agencies can be held
accountable for their exercise of authority and checked by outside
institutions, such as courts.

For example, in National Coalition Against Misuse of Pesticides v.
Thomas, the Court of Appeals for the D.C. Circuit reviewed EPA’s
increase in pesticide tolerance levels for imported mangoes. EPA had
reasoned that a lower tolerance level would harm the economies of
less-developed mango-exporting nations. The D.C. Circuit invalidated
the decision, noting that the statute EPA was administering
authorized it to promulgate tolerance levels based on public health
concerns and some other relevant factors, but that protecting the
economic welfare of foreign nations was not among them, and the
factor was simply too far afield for EPA to rely on it.?

Similarly, in Chevron Step Two cases, the courts have assessed the
reasonability of an agency statutory interpretation by considering
whether the agency has relied on factors made relevant under the

Security Administration and defining its duty as “administer[ing] the old-age, survivors, and
disability insurance program . .. and the supplemental security income program”).

230. 5 U.S.C. § 706 (2000). It is also, of course, a concern of the nondelegation doctrine,
though that doctrine is sufficiently weak to present no bar to delegating even poorly defined
authority to agencies. See, e.g., Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 474-75
(2001) (stating that Court has “ ‘almost never felt qualified to second-guess Congress
regarding the permissible degree of policy judgment that can be left to those executing or
applying the law.” ) (quoting Mistretta v. United States, 488 U.S. 361, 416 (1989) (Scalia, J.,
dissenting)).

231. See, e.g., Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971)
(holding that an agency must apply relevant factors in rendering its decision and avoid
applying irrelevant factors).

232. Nat’l Coalition Against Misuse of Pesticides v. Thomas, 809 F.2d 875, 878 (D.C.
Cir. 1987). Similar concerns appeared to animate the Supreme Court’s decision in Hampton
v. Mow Sun Wong, 426 U.S. 88 (1976), where, despite the government’s offer of a variety of
justifications, the Court invalidated, on due process grounds, a Civil Service Commission
regulation requiring that most federal civil service jobs be filled by citizens. The Court
invalidated the regulation in part because it was “not willing to presume that the Chairman
of the Civil Services Commission . . . was deliberately fostering an interest [such as providing
an expendable token for treaty negotiating purposes or an incentive for aliens to become
naturalized] so far removed from his normal responsibilities.” Id. at 105; see also Garrett,
supra note 77, at 1175 (discussing Mow Sun Wong and arguing that the Court was concerned
that decision be made by entity “that could legitimately consider all the factors that might be
relevant to the decision™).
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statute. For example, in Verizon Communications v. FCC, the
Supreme Court upheld as reasonable an FCC rule requiring
incumbent telephone carriers to combine elements of their networks
at the request of entering comparnies who cannot themselves combine
the elements.”® The Court found the rule to be reasonable after
concluding that the FCC had appropriately considered the statutory
goal of removing practical barriers to competitive entry into local
telephone markets. Finally, the Supreme Court has recently suggested
in Whitman v. American Trucking that agency consideration of
compliance costs, where the statute did not mention cost, would be
grounds for vacating the agency decision altogether because “the
administrator had not followed the law.”?*

An agency’s reliance on federalism concerns apparently
uncontemplated by the statutory scheme thus could present legal
problems. If a court were to find that federalism values such as
preserving a state’s core regulatory functions were irrelevant under
the agency’s authorizing federal statute, the court might be compelled
to invalidate an agency’s interpretation of the statute’s preemptive
effect as arbitrary, capricious or contrary to law under the
Administrative Procedure Act (or unreasonable under Chevron Step
Two).

Whether or not the agency’s decision would pass legal muster
under the APA, this issue signals a more serious theoretical problem
with deference to agencies on preemption issues. Agencies necessarily
retain some flexibility in applying their statutory criteria. When an
agency is to consider the “cost” of a rule, for example, considering
overall social cost, cost to regulated entities, or cost to the government
all seem fair game. Further, agencies often must confront questions of
value in administering statutes. For example, as Sunstein and
Vermeule suggest, when a statute calls upon the agency to regulate
food additives that “cause cancer,” the agency must make
determinations of value in deciding which substances are carcinogenic
enough to be deemed to cause cancer within the meaning of the
statute.”

Generally, however, those values have a fairly direct connection to
statutory purposes; they are not simply pulled out of the air or out of
some set of concerns external to the statute. That is not the case for

233. Verizon, Inc. v. FCC, 535 U.S. 467, 534-38 (2002); see also Chevron U.S.A. Inc. v.
Echazabal, 536 U.S. 73, 86-87 (2002) (upholding EEOC regulation permitting employer not
to hire disabled individual following particularized inquiry into prospect that worker would
suffer significant health injury in workplace).

234. See Whitman v. Am. Trucking, 531 U.S. at 471 n.4.
235. Sunstein & Vermeule, supra note 60, at 885.
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many issues implicated by preemption questions.”® Federalism issues
are not only typically distant from the statute an agency is entrusted to
administer, but also are an especially broad-ranging and poorly
defined set.

For example, suppose an agency is considering whether Congress
meant to “preempt the field” in enacting a particular statute. If acting
as a court normally would, an agency engaging in such an inquiry
might have to consider the relative breadth or depth of federal
regulation, and consequently where a particular federal regulatory
regime fits, relative to state regulation, in the “whole of the legal
order.”?’ Similarly, suppose an agency were to assess whether a state
law was an “obstacle” to federal purposes. In both inquiries, the
agency might attach value to a variety of functions served by state role
and autonomy.

Assuming, again, that we wish preemption decisions to incorporate
these sorts of considerations, permitting an agency to be the primary
decisionmaker would encourage an administrative decisionmaking
process that is inadequately bounded. This is an especial problem
where Congress has not explicitly spoken to state regulatory role;
Congress is unlikely to have specified or even hinted at what issues an
agency should consider in evaluating a statute’s preemptive scope. An
agency could pick and choose considerations far outside those
reasonably suggested by the statute it is expounding. Because courts
would lack ascertainable standards against which to measure agency
conduct, such an approach would make adequate judicial review of the
agency’s decision very difficult. Courts might have a difficult time
distinguishing legitimate agency interpretations from those that
represent abuse of the agency’s authority — or might be tempted to
insert their own values in making that distinction. Similarly,
congressional oversight would be more difficult.

It may be that having agencies interpret a statute with reference to
interference with core state regulatory functions is beyond agency
authority. Even if it is not, judicial deference to such agency
interpretations appears inconsistent with the goal of holding agencies
legally accountable for the authority they exercise.”

D. Agency Self-Interest

Finally, the prospect of agency bias weakly weighs against the
application of Chevron deference. While an agency would not directly

236. Cf Bermann, supra note 87, at 93 (noting that federalism executive orders are
limited in that “they cannot override any clear mandate to the agencies coming from
Congress™).

237. E.g., Dinh, supra note 1; Mashaw, supra note 178, at 6.
238. Mashaw, supra note 178, at 6.
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expand its own jurisdiction in reading an ambiguous statute to
preempt state law, it could, through a preemption decision, indirectly
lay the groundwork for an increase in the agency’s importance by
making itself the primary regulator — as a practical matter, the only
game in town.” This would enable it to demand a larger budget and
more employees in order to properly regulate the field.*
Alternatively, to the extent one accepts a public choice view of agency
regulation, an agency’s power to preempt conflicting state law would
make it better able to deliver on “deals” with well-organized interest
groups. For one example, journalists suggested that an OSHA chief in
the Reagan administration might be responding to industry by arguing
for the preemption of state law by “weaker Federal labeling
regulation.””! Either self-interest or interest-group capture could
conceivably lead an agency to discount state interests in rendering
preemption decisions.

The focus on agency self-interest as a reason to deny deference to
agency preemption interpretations is linked to the debate over
whether an agency interpretation of its own jurisdiction is entitled to
Chevron deference. In that context, a few Justices have weighed in
against Chevron deference to agency interpretations of their own
jurisdiction,? consistent with the view that “those limited by law
[should] generally not [be] empowered to decide on the meaning of
the limitation.”**® However, the dominant view is that Chevron

239. Cf. Sunstein, Law and Administration, supra note 35, at 2100.

240. By comparison, the “block-granting” of a variety of programs, including welfare, to
the states, justified sharply reducing the size of the federal bureaucracy in these areas. See
also David Hoffman, Reagan Continues Shift of Priorities; News Analysis, WASH. POST, Feb.
6, 1986, at A1 (noting Presidential budget proposal to “ ‘get out of the business of . . . local
sewage treatment systems, local airports, local law enforcement’ ” and its motivation by
“deficit targets in the balanced-budget law Congress passed last year™).

241. See, e.g., Ben A. Franklin, OSHA Regulatory Changes: Departing Chief Proud, but
Criticism Persists, N.Y. TIMES, Apr. 9, 1984, at B16 (discussing criticisms of OSHA chief
Thome G. Auchter as unduly responsive to industry and inadequately protective of industry
workers and noting his “insistence that ... weaker Federal labeling regulation must pre-
empt [stronger] state laws [already in force]”). In litigation, private litigants have similarly
sought preemption because they wish to preserve financial advantages gained in the federal
administrative process. Louisiana Pub. Serv, Comm’'n v. FCC, 476 U.S. 355, 376 (1986)
(“What is really troubling respondents [AT&T and others arguing that FCC orders
respecting telephone plant and equipment depreciation preempt state rules], of course, is
their sense that state regulators will not allow them sufficient revenues.”).

242. Mississippi Power & Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354, 387 (1988)
(Brennan, J., dissenting, joined by Marshall & Blackmun, JI.) (“[T)his Court has never
deferred to an agency’s interpretation of a statute designed to confine the scope of its
jurisdiction.”).

243. Sunstein, Law and Administration, supra note 35, at 2097; see also Louisiana Pub.
Serv. Comm’n, 476 U.S. at 374-75 (“To permit an agency to expand its power [by preempting
state law] in the face of a congressional limitation on its jurisdiction would be to grant to the
agency power to override Congress. This we are both unwilling and unable to do.”); Eric
Braun, Note, Coring the Seedless Grape: A Reinterpretation of Chevron U.S.A. Inc. v.
N.R.D.C,, 87 CoLUM. L. REV. 986 (1987); Quincy Crawford, Comment, Chevron Deference
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deference is generally appropriate, largely because there is no
“discernible line” between an agency’s interpretation of its own
authority under a statute and an agency’s interpretation of what
statutory applications are authorized.?*

Implicitly, Justices and scholars appear to have concluded that
withdrawing ~ Chevron  deference  from  jurisdiction-related
interpretations might create two overly high costs. First, a court might
erroneously identify a run-of-the-mill interpretive question as a
jurisdiction-related question not deserving of deference. Second, such
a rule would introduce great uncertainty to the legislative process, as
Congress could no longer be sure whether its language, if ambiguous,
would be interpreted by an agency or by a judge.

By comparison, denying deference to agency interpretations on
state law preemption issues because of self-interest does not seem to
impose the same sorts of costs. Preemption questions are relatively
easy to distinguish, ex ante, from other categories of interpretive
questions, so withdrawing deference on preemption issues would not
introduce significant new uncertainty-based costs into the legislative
process. Similarly, the risk of erroneously confusing some other sort of
interpretive question with a preemption question seems relatively low.

Empirical questions of course remain. For example, how often is
an agency’s decision on whether a statute preempts state law really
likely to be tainted by the agency’s desire to expand its regulatory
turf? As some have noted, rather than seeking to expand their powers,
agencies have often interpreted statutes to limit the bureaucratic
workload.” Alternatively, an agency might interpret a statute in a
purely public interested way, without regard for the scope of its own
responsibility following the interpretation.*® Nonetheless, agency
decisions on state law preemption questions present at least some risk
of an agency power grab. That risk seems increased to the extent one

to Agency Interpretations That Delimit the Scope of the Agency’s Jurisdiction, 61 U. CHI L.
REV. 957, 969-70 (1994).

244. See Oklahoma Natural Gas Co. v. FERC, 28 F.3d 1281, 1283-84 (D.C. Cir. 1994)
(explicitly deciding in favor of deference and arguing that Supreme Court and D.C. Circuit
have, as a practical matter, deferred to agency determinations of jurisdiction); see also Dole
v. United States, 494 U.S. 26, 53-54 (1990) (White, J., dissenting); Mississippi Power & Light
Co., 487 U.S. at 380 (1988) (Scalia, J., concurring); Crawford, supra note 243, at 968-83
(arguing in favor of deference); Einer Elhauge, Preference-Estimating Statutory Default
Rules, 102 CoLUM. L. REV. 2027, 2153-54 (2002) (“But the problem with that claim is that
every statutory interpretation implicates the scope of agency jurisdiction by defining what
comes within the statutes over which the agency has uncontested jurisdiction.”); Hasen,
supra note 25, at 336 n.47 (citing appellate cases pointing in different directions on deference
issue).

245. See, e.g., Crawford, supra note 243, at 982 (citing cases in which agency acted to
“restrict the scope of its authority™).

246. See, e.g., Steven P. Croley, Public Interested Regulation, 28 FLA. ST. U. L. REV. 7
(2000).
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accepts Hills’s position that anti-preemption forces are less well
organized than pro-preemption forces, since an incorrect agency
decision finding preemption presumably would be both easier for pro-
preemption groups to procure and more difficult to reverse.?’

E. A Regime Without Chevron Deference

Without Chevron deference, a court could apply the Rice
presumption against preemption in deciding whether a statute
preempted state law, even if an administrative agency had attempted
to address the preemption question. This is not to say, however, that a
court would afford an administrative agency interpretation no
deference whatsoever. Even under Rice, the court could continue to
follow the agency interpretation on a case-by-case basis to the extent
the court finds the agency interpretation persuasive under the doctrine
of Skidmore v. Swift.*® Under Skidmore, a court evaluating an agency
interpretation could examine the “thoroughness evident in its
consideration, the validity of its reasoning, its consistency with earlier
and later pronouncements, and all those factors which give it power to
persuade, if lacking power to control.”?*

For example, an agency interpretation may be based in part on
judgments about specific, contextual policy issues, the details of a
statutory scheme’s implementation, or the response of regulated
entities to particular policies. For such issues, agencies may have
expertise superior to that of judges. Consider whether California
should be permitted to ban a particular fuel additive that has
contaminated its groundwater, despite a federal statutory scheme
aimed at air quality that contemplates the use of such additives to
reduce motor vehicle emissions. The preemption issue may raise not
only questions of state autonomy (and statutory authority), but the
question whether the state law interferes with the achievement of
federal environmental protection goals. The agency might consider
other environmental impacts and the availability of alternative
additives.”® Further, a court could consider an agency assessment of

247. See supra text accompanying notes 114-116 (discussing HILLS, supra note 52).
248. Skidmore v. Swift & Co., 323 U.S. 134 (1944).

249. Id. at 140. Ronald Levin argues that as a practical matter, Skidmore-like
considerations are buried beneath the surface of the Chevron Step One analysis of whether
Congress’s intent is “clear.” E.g., Levin, supra note 34, at 779-80 (“[S]tep one deference . . ..
evidently rests upon prudential considerations that are akin to, if not identical to, the policies
underlying Skidmore.”). If this position is accepted, there would be little practical difference
between Chevron and Skidmore (and little need to “reconcile” Chevron with Rice).
However, if one accepts Chevron at face value, then having judges expressly apply Skidmore
in preference to Chevron seems at least a more candid exercise of judicial authority.

250. The Ninth Circuit handled a similar question and found no preemption in
Oxygenated Fuels Ass’n v. Davis, 331 F.3d 665 (9th Cir. 2003), but without the benefit of an
agency interpretation.
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effects upon the core regulatory functions and sovereignty of states, to
the extent the analysis has the “power to persuade.””"

A couple of concerns might be raised about withdrawing Chevron
deference on preemption questions and replacing it with judicial
discretion to defer under Skidmore.”* First, Congress might, in theory,
face greater uncertainty in anticipating who will interpret an
ambiguous statutory provision. However, because preemption issues
are relatively easy to identify ex ante,” the increase in uncertainty and
decision costs from reserving judicial authority over these issues is
likely to be small. (This concern might be more significant for other
issues more difficult to identify.) Further, as one scholar has argued
more generally, these sorts of costs may pale in comparison to the
difficulty of predicting whether a particular interpretive question will
be resolved under Chevron Step One or Chevron Step Two. >

Second, a judge might inappropriately decline to defer to an
agency’s interpretation. The judge might do so even if the agency’s
expertise and political accountability on the particular preemption
question are superior to that of the judge. However, judges regularly
defer to agency interpretations under Skidmore.” Further, assuming
that we wish preemption decisions generally to take into account
federalism concerns of the type discussed above, the risk of error of
this type seems less significant than potential problems created by
affording Chevron deference across the board to agency preemption
interpretations.

IV. CONCLUSION

The answer to whether Chevron should yield to the presumption
against preemption depends in part on empirical questions that this
paper cannot conclusively resolve, including the extent to which state
interests are truly considered in either the congressional or

251. Skidmore, 323 U.S. at 140.

252. Another, less significant concern might be that refusing Chevron deference couid
raise the cost of agency operations. Agencies might expend more on rendering an
interpretation in anticipation of a more searching judicial review, for example, even if those
added resources and analysis do not ultimately affect the decision. However, even without
Chevron deference, an agency could still present an interpretation to a court and expect it to
receive some weight under the Skidmore doctrine, depending on the interpretation’s
thoroughness, consistency, validity of reasoning, and other factors giving it “power to
persuade.” Skidmore, 323 U.S. at 140; see Christensen v. Harris County, 529 U.S. 576, 587
(2000).

253. See supra text accompanying note 245.
254. Sunstein, Nondelegation Canons, supra note 14.

255. See, e.g., Donna M. Nagy, Judicial Reliance on Regulatory Interpretations in SEC
No-Action Letters: Current Problems and a Proposed Framework, 83 CORNELL L. REV. 921,
974 n.241, 999 (1998) (describing cases of Skidmore deference even prior to Supreme Court’s
2000 reaffirmation of doctrine in Christensen).
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administrative process, the extent to which agencies could develop
expertise in questions of overall governmental structure, and the
extent to which an agency decision may be biased by an agency desire
to increase its own authority.

Nonetheless, the analysis suggests several factors that, taken
together, weigh against Chevron deference to administrative
interpretations of state law preemption. Contrary to the analysis of
some other scholars, political accountability is not a significant factor
weighing against deference. Especially when the interests of a state are
at stake, congressional representation does not seem to have
substantial advantages over the agency process.

However, even if agencies have greater political accountability and
a greater incentive to consider state interests than they typically are
credited with, they also generally lack expertise in questions of the
overall balance of government authority. Assuming we view these
sorts of questions as intrinsic to a preemption determination, the
expertise factor weighs strongly against Chevron deference. Further,
from an administrative process standpoint, encouraging agencies to
consider nonstatutory factors at will in rendering an interpretation
may undermine the legal accountability of agencies. Finally, because
preemption issues are relatively easy to identify ex ante as a class,
withdrawing across-the-board deference should not significantly raise
decision costs for Congress.

More closely analyzing whether Chevron deference should apply in
preemption cases has implications for other administrative law
problems as well. First, the analysis suggests some limits to Chevron
itself. Chevron is predicated on presuming that Congress would have
wanted agencies, rather than courts, to retain primary interpretive
authority over statutes agencies administer, based on superior political
accountability and institutional competence. What an assessment of
preemption-related interpretations suggests, however, is that while we
might properly presume that an agency generally possesses
institutional competence in administering its statutory programs, there
are limits. One such limit may be with respect to broad questions of
the distribution of governmental authority.

Moreover, analysis of preemption suggests a more general
framework for resolving the conflict between value-based canons and
Chevron. An approach where a court reconciles canons with Chevron
by withdrawing at will matters the court deems “important” from the
Chevron framework fails to respect the concerns underlying that
doctrine. An approach more faithful to Chevron should address not
only the .political accountability of agencies, but their legal
accountability and their expertise on the issues at hand, as well as the
. possible decision costs that might be faced by agencies and Congress
under a particular approach.
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Ultimately, the source of the tension between Chevron and the
presumption against preemption is that Congress has failed to define
explicitly whether it believes a statute preempts state law or whether it
wishes an administrative agency to decide that question. An agency
could seek explicit interpretive authority from Congress, which
Congress has sometimes granted.”® The agency’s efforts might be
assisted by the well-organized interest groups that often seek uniform
national standards.”” Congress could also provide the agency with
guidance for determining when a state law is preempted. Such a
delegation of preemptive authority might address a number of the
issues discussed above. It might represent Congress’s considered
judgment that the agency already possesses or should develop the
expertise to balance programmatic issues against state interests in
autonomy and self-regulation. It might also represent a judgment that
Congress does not wish an agency to consider state interests at all
while carrying out programmatic goals.”® In the meantime, however,
when a statute is ambiguous, a court should be free to apply the Rice
presumption against preemption, as well as to exercise its discretion to
take an agency interpretation into account when the court deems it
appropriate, based on a factor such as agency expertise. In short, a
court should exercise its own judgment to resolve questions of state
law preemption, even when an agency has issued an interpretation.

256. See supra note 219 (listing explicit statutory delegations of interpretive authority).
257. See HILLS, supra note 52.

258. See, e.g., Sunstein & Vermeule, supra note 60, at 926 (“It is generally agreed that
courts must follow congressional instructions on the question of deference ... to agency
interpretations of law ... .”).
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