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artificial price, causation, and intent.
This discussion has two aims. The first is to show that the modi-

fied-sanctions approach yields sensible results, responding to the fac-
tors that courts have recognized as relevant, but articulating and
explaining their significance better than the classical approach does.
The classical approach demands yes-or-no answers to questions that
are inherently matters of degree, and so invites linguistic manipulation
that makes the questions meaningless. The modified-sanctions analy-
sis avoids this brittleness. Further, it does so without descending into
the mush at the other extreme - a wide-open balancing test that
would simply tell the factfinder, in deciding whether manipulation oc-
curred, to take into account "all the circumstances." The modified-
sanctions approach does not ignore any relevant circumstance, but it
sets forth clearly the bottom-line questions that the factfinder should
be attempting to answer as it considers the evidence.

Second, by showing how the standard criteria play a part in an-
swering the question posed by the modified-sanctions approach, I hope
to demonstrate that a court or agency could implement this analysis
with very little maneuvering even if it felt bound to pay deference to
the classical definition.

Market dominance - Under the classical approach, one of the ele-
ments of the cornering offense is domination of the combined futures
and physical markets.48 The classical approach treats the dominance
question as binary - that is, as one that can be answered either yes or
no.49 In seeking an answer to that question, factfinders must answer a
closely related question that is also treated as binary: whether a given
source of the commodity in question should be considered part of the
"deliverable supply," which could have been used to satisfy the shorts'

48. A. BROMBERG & L. LOWENFELS, supra note 37, § 4.6(456) (no corner can be effective
unless the trader has a sizable long position at the critical time and, if the cash supply is large
enough to be a significant factor for the shorts, the trader must also control the cash supply to
some degree). As indicated before, see supra note 3, I draw no sharp distinction between a
squeeze and a corner; although a corner is sometimes said to require dominance of the physical
supply, a squeeze presupposes enough control over the futures contract to acquire a dominant
position in the market for physicals.

49. Compare Great Western Food Distrib. v. Brannan, 201 F.2d 476, 481 (7th Cir.) ("a
coincidence of Great Western's dominant long position and control of the available cash sup-
ply"), cert. denied, 345 U.S. 997 (1953) and In re Compania Salvadorena De Cafe, [1982-1984
Transfer Binder] Comm. Fut. L. Rep. (CCH) 21,886, at 21,817 (CFTC 1983) (artificial price
"was caused by Falla's acquisition and maintenance of a dominant long position in the future for
Salvadorena's accounts") with Volkart Bros., Inc. v. Freeman, 311 F.2d 52, 59 (5th Cir. 1962)
("In the present case, the petitioners did not control the supply of 'certificated cotton.' ") and In
re Cox, [1986-1987 Transfer Binder] Comm. Fut. L. Rep. (CCH) 1 23,786, at 34,063 (CFTC
1987) ("Cox and Frey could not foreclose the shorts' delivery option and thus lacked the ability
to influence market prices."). See also In re Indiana Farm Bureau Coop. Assn., [1982-1984
Transfer Binder] Comm. Fut. L. Rep. (CCH) 21,796, at 27,302 (CFTC 1982) (Stone, Commr.,
concurring) (objecting to the binary treatment of the deliverable supply issue).
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futures obligations.50

This binary treatment is a serious flaw in the classical approach,
because dominance is inherently a matter of degree. As the Appendix
shows, the extent of a long trader's dominance varies, depending on
how much additional product other market actors would be able to
supply at high prices; on how much product buyers would demand at
high prices; and on how large a long position the purportedly domi-
nant trader had.

The Appendix assumes away the question of deliverability,51 but
that too is usually a matter of degree, or more precisely a matter of
price - inconvenient supply can often be feasibly delivered if the price
rises far enough.52 The more feasible delivery of a given supply is, the
less dominance a large trader has.

Now examine the significance of market dominance under the

50. See, eg., Cargill, Inc. v. Hardin, 452 F.2d 1154, 1165 (8th Cir. 1971) (hard wheat ex-
cluded from the deliverable supply of wheat), cert. denied, 406 U.S. 932 (1972); Great W. Food
Distrib., 201 F.2d at 480-81 (fresh eggs and out-of-town refrigerator eggs excluded from the
deliverable supply of eggs), cert. denied, 345 U.S. 997 (1953); Volkart Bros., Inc. v. Freeman, 311
F.2d 52, 59 (5th Cir. 1962) (uncertificated cotton included in the deliverable supply of cotton); In
re Indiana Farm Bureau Coop. Assn., [1982-1984 Transfer Binder] Comm. Fut. L. Rep. (CCH)

21,796, at 27,287 (CFTC 1982) (corn "not irrevocably committed" included in the deliverable
supply of corn); In re Cox, [1986-87 Transfer Binder] Comm. Fut. L. Rep. (CCH) 23,786 at
34,061-63 (CFTC 1987) (committed wheat in Chicago excluded, but barge wheat controlled by
the dominant short and premium grades of wheat in Kansas City included in the deliverable
supply of Chicago wheat).

51. See infra Appendix.
52. Consider, for example, the heroic efforts made by Philip Armour, who found himself

caught short without deliverable stocks of wheat in 1897. T. HIERONYMUS, supra note 4, at 323.
Stocks in Chicago declined from 10 million bushels in late April to 1.7 million bushels in late
August, amidst rumors of a corner and of small European and Indian crops. Armour's valiant
efforts to move wheat into deliverable position included "running tugs continuously and using
dynamite to keep the frozen waterways open from Duluth." Id. By the end of December, stocks
of wheat rose to 9.7 million bushels, and Armour filled all of his contracts. Id. Armour's experi-
ence shows that, sometimes at least, enough money can buy almost anything. Cf 0. HENRY,
Mammon and the Archer, in THE COMPLETE WORKS 53 (1953) (money used to buy time, and
time used well to acquire love).

Determining what supply is deliverable is closely akin to determining the bounds of the "rele-
vant market" in an antitrust case, an enterprise on whose value some noted scholars have sagely
cast doubt. For example, Philip Areeda and Louis Kaplow argue:

It cannot be emphasized too strongly that market definition and the defendant's market
share give, at best, only a suggestion of defendant's market power. The boundaries of any
product and geographic market are necessarily imprecise. The universe of existing produ-
cers, however broadly defined, cannot account for ease of entry by other finns. Nor do
market shares speak of relative production costs, the expansion potential of other firms,
their independence or dynamism, scope and direction of market changes, buyer power, or
nonmarket forces. In addition, market power is intrinsically a matter of degree, which is
often lost sight of by a process of market definition that either wholly includes or excludes
substitutes at the initial stages of the assessment. But even if such problems are overcome,
the power implications of any particular market share remain obscure.

P. AREEDA & L. KAPLOW, ANTITRUST ANALYSIS 580-81 (4th ed. 1988). Frederick Rowe goes
even further:

In my view, the concept of "the market" is the weakest link in antimonopolization and
antimerger law. Having eluded antitrust scholars for over a generation, the "correct" mar-
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modified-sanctions approach. Unless a trader has a dominant long po-
sition, his purchases (or refusals to sell) cannot move the market in a
way that will profit him. If a trader with only a small long position
refuses to liquidate, he will probably have no significant market impact
at all. A trader with a more substantial, but not dominant, long posi-
tion may cause a price increase if he delays liquidation, but he will
probably not be able to profit from it. Most of the shorts will probably
be able to go elsewhere to cover their obligations, and when the long
finally does liquidate he may well bring the market down by as much
as he previously raised it. When a long trader substantially dominates
the market, however, so that a large number of the shorts have no-
where else to go to avoid default, the situation is much different.
Then, and only then, can the rational but greedy long trader hope that
an otherwise unwarranted refusal to liquidate will be a sensible strat-
egy, because the refusal itself likely will drive the price far higher.

In the modified-sanctions model, then, the issue of market domi-
nance plays its proper role. Unless the trader had a dominant posi-
tion, it would not have made sense for him to make buying and selling
decisions with the hope that he could profit from the impact of his
conduct on market price. The more dominant the position, the more
attractive a squeeze is to the greedy trader - and thus the more likely
it is an accurate explanation of his behavior. Thus, under the modi-
fied-sanctions model, a factfinder would not answer the dominance
question yes or no, but would attempt to gauge the extent of market
dominance. In doing so, the factfinder would not be required to ask
artificial binary questions such as, "Should those distant beans be con-
sidered part of the deliverable supply?" Instead, it would ask ques-
tions of economic substance, such as, "Given the difficulty in getting
those beans to market, how much power did the defendant have to
push the price up simply by delaying liquidation?"

Price Artificiality - Under the classical model, analyses of manip-
ulation have often turned on whether the price of the futures contract
in question was artificial. Sometimes this inquiry has depended on
whether that price was historically unusual, either absolutely or in re-

ket remains a mirage. On the eve of antitrust's centennial celebration, waiting for the mar-
ket is waiting for Godot.

By now, wise observers know that competition defines the market, not vice versa; that no
market can contain competition among modem multi-product firms; that the market is a
still snapshot in frozen time, unable to sense change or innovation; that the process of com-
petition defies quantification; and hence that the concept of a finite, objectively defined mar-
ket is an ever-receding mirage.

Rowe, Market as Mirage, 75 CALIF. L. Rnv. 991, 991, 995 (1987) (emphases in original; citations
deleted).
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lationship to other prices. No doubt, as Perdue acknowledges, an unu-
sual price is relevant evidence in determining the probability that a
market was manipulated.5 3 But, as she correctly argues, an unusual
price is not conclusive evidence of manipulation.54 It may merely re-
flect an appropriate market response to unusual conditions.

An alternative approach is to define an artificial price as one not
reflecting the legitimate forces of supply and demand. 5" This ap-
proach obviously and overwhelmingly begs the question. A trader's
decision to buy or to retain a long futures position certainly cannot be
considered illegitimate simply because he has no desire for the physi-
cal commodity represented by the contract; the vast majority of ordi-
nary futures purchases, both speculations and hedges, are made by
traders who have no expectation of taking delivery. Nor would it suf-
fice to say that the futures price is artificial if it does not reflect the
"real world" factors of supply and demand in the physicals market.
That presupposes the illusory ability to determine with confidence just
what, and how strong, those factors are and which price they would
yield if not tainted by some improper factor. Moreover, trading deci-
sions in the futures markets ordinarily are responses to anticipated
outside factors. The physicals market may be too thin, and so at any
given time may not accurately reflect the factors that traders believe
should affect a commodity's price. Often it is the futures market, with
its greater liquidity and ease of trading, that better registers these fac-
tors. If the futures market leads the physicals market, it is probably
just performing its job.

The modified-sanctions analysis offers a satisfactory solution to
these difficulties. Recall the element of artificiality in Long's case: his
ability to drive the price up sharply was not based principally on the
value of the uses to which potential buyers would put the physical
commodity. Rather, the key factor was that the shorts needed to
avoid default, and with it the draconian sanctions that far exceeded
any value of the physical commodity. In an actual case, it may be
impossible to assess whether, or to what extent, that factor has actu-
ally determined the price. Fortunately, we do not necessarily have to
do so; it is enough if the long's expectation of such a price impact was
a but-for cause of his conduct.

Such a determination does not depend on characterizing the result-
ing price as artificial. But neither is the analysis stymied if binding law

53. Perdue, supra note 7, at 369-70.

54. Id.
55. Id. at 370; T. Russo, supra note 3, § 12.24.
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is deemed to make the price artificiality question critical. Given that
the sanctions for default far exceed the economic loss caused by
breach, it is easy to characterize as artificial any price resulting from a
long's attempt to exploit the shorts' vulnerability to those sanctions.

Suppose, for example, that Long gives the following soul-baring
explanation of his decision to retain his large long futures position un-
til just before expiration:

I had no use for the physical beans represented by these contracts. And
the price of these contracts was very high in relation to historical levels,
to physical string beans available elsewhere, to futures contracts in other
months, and to other commodities that usually have similar trading pat-
terns. Therefore, it wouldn't have made sense for me to hold my posi-
tion as long as I did, except that I knew that the longer I held it the more
desperate the shorts would become, because they had to deal with me or
default and face very expensive sanctions. Thus, holding out to the last
minute drove the price way up, and I profited handsomely.

Surely it does no violence to language to label as illegitimate the de-
mand represented by Long's decision to delay liquidation, or to say
that the resulting price is artificial. Of course, most defendants will
not readily admit improper motivation. A factfinder might neverthe-
less be able to infer the defendant's true motivations from the
circumstances.

In making that inference, the factfinder might rely in part on a
historically unusual pricing pattern. Just as in the classical approach,
the factfinder might determine whether the price of the future in ques-
tion was abnormally high, either absolutely or in comparison to other
prices - for physicals, other contract months, or other commodities.
If it was, that may be relevant for at least two reasons.

First, the greater the price abnormality, the greater the likelihood
that something unusual caused it. Perhaps that something was a rare
congruence of fundamental factors, or perhaps it was a negligent fail-
ure of the shorts to enable themselves to make delivery. But it could
also have been the conduct of the defendant, in refusing to let go of a
large long position as the contract neared expiration.

Second, as suggested by Long's confession, a price abnormality
should make the factfinder ask seriously why the defendant acted as he
did in holding on to his position. There may well be innocent explana-
tions - if, for example, the defendant had real need of the physicals
that he could gain by standing for delivery. The more the price of the
expiring future was out of kilter, however, the more likely that the
defendant's decision was motivated by his realization that his stead-
fastness could drive the price upwards. If the defendant was not
manipulating, then a large abnormality would usually be corrected
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rather quickly by market forces - or at least the defendant would
expect such a correction, and so would be unlikely to hold his position
rather than cashing in quickly at an apparently attractive price.

Causation - The classical approach asks whether the long trader's
activity caused the elevated price.56 If the question is taken literally,
the answer is obvious: Of course the conduct of a large long trader, in
buying contracts or declining to sell, is a significant factor in determin-
ing the price, in the sense that the price would be lower if the long did
not hold such a large position. Alternatively, the question of causation
may be taken to state a more difficult issue: Who should be blamed for
the sharp price move - the shorts, who failed to move enough supply
into deliverable position, or the long, who insisted on holding the
shorts to their obligations? 57

Once more, the modified-sanctions approach provides a satisfac-
tory solution to the conundrum. If the long would not have held his
position but for the anticipated impact that it would have on market
price by increasing the pressure on the shorts to avoid default, then he
is guilty of manipulation, even if the shorts had no good excuse for
their inability to perform. The reason is plain enough. If that antici-
pated price impact was critical to the long's decision, then he did not
hold his position because of its economic value but rather because he
could make a profit by putting pressure on the shorts. No economic
value lies in allowing the long to profit from such game-playing. In-
deed, such a technique, apart from being oppressive to the shorts, cre-
ates potentially serious inefficiencies by distorting the price and by
encouraging shorts to move supply into deliverable position for no
good economic reason. If the long, complaining of unfairness, argues
that he has a right to stand on his contract rights, there is a ready

56. "The question is ... whether the artificially high price was caused by [the long trader,]
Cargill." Cargill Inc. v. Hardin, 452 F.2d 1154, 1169 (8th Cir. 1971), cert. denied, 406 U.S. 932
(1972); see also Great Western Food Distrib., Inc. v. Brannan, 201 F.2d 476, 482-83 (7th Cir.)
(defendant's conduct must have "resulted in" artificial prices), cert. denied, 345 U.S. 997 (1953);
Volkart Brothers, Inc. v. Freeman, 311 F.2d 52, 58-60 (5th Cir. 1972) (conduct must "produce"
or "create" artificial prices); In re Cox [1986-1987 Transfer Binder] Comm. Fut. L. Rep. (CCH)
% 23,786, at 34,067 (CFTC 1987); In re Indiana Farm Bureau Coop. Assn., [1982-1984 Transfer
Binder] Comm. Fut. L. Rep. (CCH) 1 21,796, at 27,301 (CFTC 1982) (Stone, Commr.,
concurring).

57. For a discussion of this issue in terms of causation, see for example, 3 P. JOHNSON & T.
HAZEN, supra note 4, § 5.21, at 79-83, which discusses Volkart Brothers, 311 F.2d 52, and In re
Indiana Farm Bureau Coop. Assn., [1982-1984 Transfer Binder] Comm. Fut. L. Rep. (CCH)

21,796 (CFTC 1982). In each of those cases, the blame was placed on the shorts; by contrast,
Cargill, 452 F.2d 1154, put blame on the long.

Notwithstanding harsh treatment by the Cargill court, in recent years Volkart has been ac-
corded substantial respect. See In re Cox, [1986-1987 Transfer Binder] Comm. Fut. L. Rep.
(CCH) 23,786, at 34,062 (CFTC 1987); In re Indiana Farm Bureau Coop. Assn., [1982-1984
Transfer Binder] Comm. Fut. L. Rep. (CCH) 21,796, at 27,290, 27,292 (CFTC 1982) (Johnson,
Chmn., concurring); McDermott, supra note 38, at 220 n.89.
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answer: "Not for that reason you don't. This limitation is read into
your contract as a matter of law, so there is no unfairness."

Now suppose by contrast that the long actually did want to hold
his position, even without considering the impact on the shorts of do-
ing so. Then it is perfectly appropriate to hold the shorts accountable
for their failure to deliver, even if the result of their attempts to cover
themselves drives the price sharply up. In other words, a short who
holds her position until near the end of the contract month without
being in a position to deliver takes a chance. If the contract liquidates
in an orderly fashion, so that she has no difficulty finding cover, then
she will not suffer. And if there is a price jump but the only reason for
it is that a long has decided to take advantage of her inability to de-
liver, then she will not be held accountable. But if she has misjudged
the situation - if a long, without taking into account the difficulty he
is creating for the shorts, wants to hold his position until just before
the contract expires, or even to take delivery on it, and she is unable to
make delivery - then she must bear the consequences.

Intent - Although intent is an essential element of a squeeze
under the classical approach, it is the intent to create an artificial
price, and this does not advance the analysis. There can be no satisfac-
tory determination of this intent until the problem of defining price
artificiality is solved - something the classical approach has not been,
and will not be, able to do.

In the modified-sanctions model, by contrast, intent is the central
issue; price artificiality is defined, if a definition is deemed necessary, in
terms of the intent with which the dominant long undertook the action
that caused the price abnormality. Intent in this model is not so much
a matter of purpose - the long's aim, whether manipulative or not, is
presumably to make money - as of rationale. If the long would have
withheld less supply but for his anticipation that his conduct would
raise the price by pressuring the shorts to avoid the sanctions for de-
fault, then he has acted manipulatively.

I have suggested that this "but for" test be broken down into two
parts. The first asks how the trader would have acted but for his antic-
ipation of the price impact of his conduct; the second asks how he
would have acted under a lesser system of sanctions. Both questions
depend on hypotheticals, and that might seem to present problems.
Given that the trader held a large position, his conduct, whether active
or passive, almost certainly did have a significant price impact. It
therefore does not seem useful in presenting the first question to sup-
pose that the conduct did not have any actual or anticipated impact on
prices; that would require that in our hypothetical world fundamental
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economic law be suspended, or at least that the trader thought it was.
We should, therefore, ask what the long would have done if he simply
did not take the anticipated impact into account. The second ques-
tion, similarly, asks what the long would have done had he put out of
mind the additional pressure created by a system of punitive sanctions
for default.

It might seem strange to base the determination as to whether
trading is manipulative on what the trader hypothetically would have
done had he ignored perhaps the most significant impact of his deci-
sion or a key rule of the market in which he operated. But remember
that a squeeze may be rational economic behavior given the circum-
stances, an attempt by the long to maximize profits by taking into ac-
count all relevant considerations. The essence of the ban on squeezing
is not that the aim of the long - maximizing profits - is improper.
Rather, it is that in doing so there are some factors that a dominant
long must not attempt to exploit; in other words, he must put certain
profit considerations out of mind. There is nothing remarkable about
a rule requiring a person to act as he would if some aspect of reality
were altered or disregarded. 58

I do not pretend that it will always be easy to determine whether
an alleged squeezer has acted in this way. A trader will rarely articu-
late a manipulative rationale, perhaps not even to himself. As in many
other legal contexts, the factfinder must operate from circumstantial
evidence. There will usually be many clues: Did the long refuse to sell
even though his contracts were priced abnormally high, in absolute
terms or in relation to other contracts? Did he unload at a substan-
tially lower price much of the commodity on which he had stood for
delivery? Or, on the other hand, did he put the physical commodity to
a use for which there was no cheaper alternative? There is nothing
novel about asking these evidentiary questions in a squeeze case. The
approach presented here, however, shows their true significance - as
aids in answering the bottom-line question of whether the defendant

58. For example, a fiduciary must disregard the consequences for his own welfare of conduct
that also effects the beneficiary of his trust. E.g., Meinhard v. Salmon, 249 N.Y. 458, 164 N.E.
545, 548 (1928) (by becoming a fiduciary, defendant "put himself in a position in which thought
of self was to be renounced, however hard the abnegation") (Cardozo, C.J.); IIA A. Scorr & W.
FRATCHER, THE LAW OF TRUSTS 436 (1987) ("his interest must yield to that of the benefi-
ciaries"). And, although it would "ignore reality" to deny the risk of possible injury that private
biases might inflict on a child living with a step-parent of a different race, a judge may have to do
just that; such biases and risk are not "permissible considerations for removal of an infant child
from the custody of its natural mother." Palmore v. Sidoti, 466 U.S. 430, 433 (1984). Indeed, as
Fred Schauer points out, inherent in the nature of any rule is that it screens off one or more
factors that the decisionmaker would otherwise take into account. Schauer, Rules, the Rule of
Law, and the Constitution, 6 CONST. COMM. 69, 83 (1989); Schauer, Formalism, 97 YALE L.J.
509, 544 (1988).
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would have acted the same way but for the anticipated pressure that
his conduct would impose on shorts vulnerable to default.

At the end of the day, the factual issue may still be in substantial
doubt. This does not condemn the modified-sanctions approach, how-
ever. Uncertainty in the reconstruction of past events is what litiga-
tion is all about. Even the simplest rule of law may produce a victor
with a bare "preponderance of evidence" on its side.

Perhaps, though, Jerry Markham is correct in arguing that manip-
ulation will remain an "unprosecutable crime" so long as adjudicators
must determine after the fact just why the market price jumped, and
that it is better to rely on more comprehensive preventive regulation.5 9

I am reluctant to reach that conclusion, however, because, as Mark-
ham recognizes, such regulation carries its own costs.60 I prefer to
hope, until hope appears vain, that the apparent intractability in ma-
nipulation litigation does not inhere in the subject but results from a
failure to understand it. Asking the right questions, ones that accu-
rately describe the phenomenon at issue, will make the factfinder's
task easier, and in any event far more rational. A squeeze cannot be
described adequately by a checklist of criteria, as under the classical
approach. The essence of a squeeze is the exploitation of power over
the shorts, and the source of that power is the shorts' vulnerability to
the sanctions imposed for default.

59. Markham, supra note 1, at 88-90.
60. Id. at 89.
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APPENDIX

This Appendix examines the economics of an alleged futures squeeze,
showing how radically different accounts might explain extremely high
prices. To set the scene, it will help first to examine a market without futures
contracts. Assume that Long controls a large share of the supply of str-
ingbeans, that what constitutes the supply is unambiguous, and that Long has
no use for the beans except to sell them on this market. Assume also that no
other individual actor accounts for a significant share of the physical supply
or demand.

In Figure 1, line D represents the total industry demand at a given price.
The effective demand facing Long is less, however, for at any given price
small competitors will supply some beans. Line DL represents this effective
demand; the horizontal gap between D and DL indicates, for any given price,
the quantity that the small competitors will supply. Line MCL is Long's mar-
ginal cost curve. If Long acted like any of the other suppliers, producing
until his marginal cost equaled the market price, equilibrium would be
reached at the price and quantity indicated by point C: At price OA, Long
would produce the quantity AB and the small competitors would produce the
quantity BC, and consumers would demand just the total of those two
amounts, AC.

But Long will not act like the other suppliers, because he will realize that
increasing his production significantly will lower the price. Thus, for any
given output by Long, his marginal revenue, indicated by line MRL, is lower
than the market price. Long will produce until marginal revenue equals mar-
ginal cost. That will occur when he makes the quantity DE, which he can sell
at the price CD. At that price, the small competitors will supply the quantity
EF. And at that price, consumers will be willing to buy the entire industry's
output, DR.

Now we will alter the assumptions somewhat. First, assume that futures
are traded on this simple market and that Long has bought a very large long
futures position; we need not be concerned with how much he paid for the
contracts. 61 For simplicity, assume that Long is the only trader now holding
a long futures position and that - perhaps in anticipation of a likely run-up
in the price - no one else is now willing to go short. Finally, suppose that
prices have reached a level significantly higher than OD.

We will examine two polar-opposite scenarios that might lead to such a
price. Section A will look at Long's version, which places no importance on
the availability of futures trading and instead emphasizes Long's own use for
the physical product. Section B will examine the account of an aggressively
litigating party claiming that Long squeezed the market.

61. I do not mean to suggest that the intention with which, or the price at which, a trader
acquired his long position has no evidentiary significance in determining whether a squeeze oc-
curred. A long might, for instance, be able to argue with some force that he bought most of his
contracts at such elevated prices that an attempted squeeze would have been foolhardy, and that
only a genuine perceived need to own the commodity could explain his conduct. On the other
hand, if a trader has previously acquired a large long position, then increasing that position after
learning of market congestion might be considered evidence of manipulative intent. See note 16
supra.
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FiGuRE 1

price

A .......... .. .... ........ vB

0 quantity

A. The Defendant's Account
Long will assert that, in driving the market to a price higher than OD, he

was acting like any other large-scale market actor. He may offer Figure 2 as
an accurate representation of what happened. This diagram does not reflect
the open futures interest in any way, for Long will contend that, at most,
futures trading provided a mechanism for facilitating ordinary transactions in
physicals. Rather, Figure 2 is similar to Figure 1, but with a new marginal
cost curve, MCL'. For any given marginal cost, this curve indicates less out-
put than does MCL. The difference, Long may assert, reflects his own use for
the commodity; the lower the marginal cost, the more he can use. Thus,
MCL' represents a net marginal cost curve: For any given marginal cost,
MCL indicates the total amount Long can produce, the gap between MCL and
MCL' indicates his own use of the product, and MCL' indicates the net
amount he can make available to the market.
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FIGURE 2

price

LD

MERL D

0 quantity

Given this curve, Long's profit-maximizing conduct would lead to a price
of OK - considerably above OD - without his ever having thought of the
shorts or their vulnerability to sanctions. At that price small competitors
would supply LM to the market and Long would supply KL (equal to GH).
But Long would also produce HJ for his own use; GJ, the sum of GH and HJ,
is the most he could produce without raising his marginal cost, and at that
marginal cost HJ is the largest amount that would be worthwhile for him to
use himself.

FIGURE 3
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Even much higher prices could be explained by a similar account; the
greater we assume Long's own use for the product is, the higher his profit-maximizing price is. Suppose that, even after using all he can produce at
marginal cost no higher than the market price, it is still worth Long's while to
pay that price for more. Long, in other words, may become a net demander
of the product. Figure 3 shows how this may occur. Here, Long's net margi-
nal cost curve is MC". Where this line extends to the left of the vertical axis,
it indicates that Long will want to be a net buyer. As MCL" is drawn, Long
has such great use for the beans that this will occur even at relatively high
prices. And of course at high prices, the small competitors will produce more
than other consumers want to buy. This suggests that equilibrium will be
reached at price OP. That price would result in small competitors producing
NQ with Long removing NP from the market and the balance, PQ, being sold
to other consumers. But, according to this account, at that price Long would
also find it worthwhile to produce PR for his own use, in addition to the
amount he bought.62 Standing for delivery on futures contracts, according to
Long, is merely the method by which he effectuates some of the purchases.

According to Long, high prices are explained by the ordinary forces of
supply and demand; he will argue that his own demand for the product con-
tributes upward price pressure, and he might acknowledge that his control of
a large portion of the supply does as well. But in his view, the vulnerability of
the shorts to default does not affect prices.

B. The Claimant's Account

The aggressively litigating claimant presents a far different view of how
the price and output results in either Figure 2 or 3 might be reached. She
argues that in fact Long has no use for the commodity except to sell it on this
market. Rather, she contends, the critical fact is that Long has a large long
futures position. This position corresponds to an equivalent short open inter-
est, which is indicated in Figure 4 by shifting the effective demand curve fac-
ing Long rightward by the amount of the open interest, to DL'. DL' is exactly
parallel to DL; this is because the shorts must avoid default by purchasing
physical supply or offsetting contracts, even if the price rises very high, and so
their demand is inelastic.

Long could sell at price OD, the price that maximized his profits before
futures trading was introduced to the market. At that price, consumers
would continue to buy DF and the small competitors to produce EF, leaving
Long to sell DE. The shorts would then effectively liquidate their contracts,
ES in quantity, at the market price, 0D.63 But Long is forgoing potential

62. The actual amounts and prices might be slightly different given these curves if Long,
recognizing that size gave him buying power, sought the intersection of MCL" with an extension
of MRL rather than that with DL. The essential analysis would not change; in any event, if
necessary Long could hypothesize another net marginal cost curve that would account for price
OP.

63. Most of the shorts would liquidate by offset at the market price. Some might actually
deliver, by procuring some of the physical supply that small competitors would otherwise have
sold to consumers. (Or in fact a short might be one of the small producers, and so use part of her
product for delivery rather than for sale to customers.) But then Long could take that delivered
product and sell it, at the same price, to the same consumers; the effect would be the same as if
the short had offset at the market price.
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profits if he does not press the price at least somewhat higher.
For example, suppose he picked a price of OK (the same price that Long

would explain with Figure 2). To do this, he would have to sell a much
smaller amount, KL: The higher price reduces consumers' demand to KM
and increases the small competitors' output to LM, thus leaving a much nar-
rower gap for Long to fill. But the shorts would still need effectively to offset
all their contracts, LT, at the market price. And because the market price is
now so much higher, this might be a profitable strategy for Long to pursue.

Indeed, he might well pursue it even further. If he pressed the price to
OU, the small competitors would supply just the amount that consumers
would buy. Thus, Long would supply no physical product to the market at
all, but he would still be able to liquidate his entire futures position at the
going price.

If Long lets price rise even higher than OU, the small competitors will be
eager to sell more than consumers will want to buy; thus, above price OU, D'
is left of the vertical axis. For example, suppose that Long lets the price rise
to OP. This is the price that would be explained in Long's account by Figure
3. According to Figure 4, as in Long's account, other suppliers will want to
sell NQ but consumers will only want to buy PQ. This means that Long can
maintain the price only by becoming a net buyer; although he is potentially a
low-cost supplier to the market, he must remove from the market quantity
NP supplied at high cost by others. He can do this by accepting delivery on
that quantity of futures contracts; the remainder, PV, will be liquidated at
price OP. That price may be high enough to make this strategy appealing. It
will not only reduce the number of contracts that Long offsets, however, but
it will also leave him with the problem of how to "bury the corpse" - that is,
how to dispose of the product on which he had to take delivery to maintain
price so high.64 And if Long is tempted to press price even higher, he must
realize that he can do so only by increasing the size of the corpse that requires
burial.

64. 3 P. JOHNSON & T. HAZEN, COMMODITIES REGULATION § 5.27 at 53 (1987); T. Russo,
supra note 3, § 12.13.
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FIGURE 4
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At just what price is Long's total profit maximized? The availability of
profits from the sale of futures contracts, which steadily increase until price
reaches OM, indicates that the profit-maximizing price must be at least
slightly higher than OD, which was Long's optimal price without taking
those profits into consideration. And the profit-maximizing price may even
be considerably higher than OU. Just where it will be depends on various
factors. Let us focus on four:

1. How Much Additional Product Can Others Supply at High Prices?

Imagine that the gap between D and DL narrowed - that is, for any given
price, the small competitors could supply less commodity than before. This
would mean that, as compared with the previous situation, more shorts
would offset and fewer would deliver in the face of a price rise. Thus, the less
supply other actors can provide, the more liquidation profits a price rise will
offer and the less intimidating a corpse it will threaten.

Of course, Long might have limited the ability of other suppliers to re-
spond to a price rise, and so increased his control over the market, by buying
up a substantial portion of their supply or productive capacity. Depending
on the size of Long's futures position, among other things, such purchases
might even be necessary if he is to have any hope of squeezing the market.
But possession by Long himself of a large amount of supply is not an absolute
precondition to a squeeze. Given a particular shape of D and DL, it may
matter relatively little how much physical supply Long controls beforehand,
or how cheaply he can produce it. Indeed, if the price rises above OU, Long
is a net buyer, and so he will not have to introduce any additional product to
the market at all.

2. How Much Product Will Buyers Demand at High Prices?

The more product that buyers are willing to purchase at a given price, the
less will be available for delivery against futures contracts. That means that
fewer of the shorts will deliver and more will liquidate - again yielding a
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smaller corpse and greater liquidation profits. The stronger the buyer de-
mand, therefore, the greater is Long's ability to control the market.

3. How Large a Futures Position Does Long Have?

If Long's futures position is tiny, then it will not offer him very much
opportunity to make litigation profits, and his total profits will be maximized
near OD, the price that maximizes his profits from the sale of physicals. If,
on the other hand, his futures position is enormous, then there are many
shorts whom he can exploit by driving price higher. His total profits will
therefore likely be maximized at a much higher point. In sum, the larger
Long's futures position, the greater is his incentive to drive the market to a
higher price.

4. How Valuable Is the Corpse?

If any product accepted by Long will be worthless to him - if, for exam-
ple, to keep the price high he may not attempt to sell the beans he has ac-
cepted until they spoil - his incentive to press prices higher will be
dampened. But perhaps the beans have some durable value to him; if so, he
will be more willing to accept the large deliveries that a high price will yield.

Suppose, for example, that Long can later unload whatever product he
accepts at the price that buyers would now pay for the total amount pro-
duced. 65 Under this assumption, and given the demand curves in Figure 4,
OP is Long's profit-maximizing price.66 This price results from a rather com-
plex calculation: The more Long withholds from the market now, the higher

65. The supposition is indicated in Figure 4n. If the actual price is OP, so that the total
amount produced is NQ, draw PWso that PW equals NQ in length. Drop a vertical line from W
to D. The intersection, at X, indicates the price, OY that consumers would pay for NQ. The
value to Long of the NP corpse, under the supposition stated in the text, is therefore the area of
the rectangle OYZZ'

Figure 4n
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66. Long's profit is maximized when he maximizes his incremental net revenue (that is, profit
calculated without regard to the price he paid for his futures contracts, which is sunk cost). For
a price below OU, Long's incremental net revenue equals the market price times the sum of the
physical amount he sells and the outstanding futures interest, all less the cost to Long of produc-
ing the physical amount he sells. For a price greater than OM, his incremental net revenue
equals the value of the corpse plus the product of the market price and the amount of the short
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the price at which he will be able to offset futures contracts, but the fewer the
number of contracts he will be able to offset, the larger the corpse he will later
have to bury, and the lower the unit price he will be able to get for the corpse.

This analysis suggests that the squeezer makes a profit-maximizing calcu-
lation in the ordinary sense;67 the trouble is that a factor in the calculation is
the inelastic portion of the demand, not related to the economic value of the
commodity but rather driven by the shorts' need to satisfy their legal
obligations.

interest effectively offset at that price. If price is OP for example, the value of the corpse is the
area described in note 65 supra, and the amount of the short interest effectively offset is PV

67. This might not hold true for the trader who buys his futures position with the intent of
creating a squeeze. But, as argued in Part I of the text, such an early intent is not necessary for a
squeeze, cf supra notes 16, 61; the essence of the squeeze is the decision to retain one's position
as the contract nears expiration.
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