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meaningful sense of the word; indeed they lie at the core of the concern
underlying the Confrontation Clause. Such a statement can be offered against
the accused only if he has had an adequate opportunity to examine the witness
under oath.76

This view of the Confrontation Clause integrates the Clause's applications
both to testimony given in court and to statements made beforehand. The Clause
provides that testimony against the accused, whether given before or during
trial, is not admissible unless it is given subject to oath and the accused's ability
to examine the witness, face-to-face. The key question with respect to a pretrial
statement, under this view, is whether it is testimonial. If it is, the confrontation
right applies; if it is not, the right does not apply (although other evidentiary or
constitutional rules might nevertheless call for the statement's exclusion). Thus,
under this theory the confrontation right applies only to a subset of hearsay
declarants, those who are deemed to have made testimonial statements and so
have acted as witnesses. And note that nothing in this theory requires a court, in
determining whether the right applies, to decide whether the statement is
reliable, or whether it fits within a recognized hearsay exception, or (subject to
limited qualifications that I will soon explain) whether the witness is unavail-
able. In Part Il, I will elaborate on these points, and compare in these respects
the theory I am advocating with the prevailing doctrine.

I. COMPARING APPROACHES

In Part I, I discussed three respects in which current Confrontation Clause
doctrine, as applied to hearsay statements by out-of-court declarants, tends to
conform to prevailing hearsay doctrine: the broad scope accorded to the term
"witnesses," the qualified unavailability requirement, and the reliability require-
ment, including the per se satisfaction of that requirement by statements falling
within a firmly rooted hearsay exception. In this Part, I will address the same
aspects of confrontation theory, although in altered order, and compare the view
of the confrontation right that I have outlined in Part II to the doctrine as
implemented by the Supreme Court and, to a lesser extent, to some other views.
Part IIIA argues that the Court has engaged in the wrong inquiry by making
reliability the basic criterion for deciding whether the confrontation right ap-

76. Often, the accused's opportunity to examine the witness occurs some time after the statement
was made, typically at trial. I have discussed the important issue of the circumstances in which such a
delayed opportunity should be considered adequate in Prior Statements of a Witness: A Nettlesome
Corner of the Hearsay Thicket. See Friedman, supra note 6, at 297.

If the testimonial statement is made before trial, subject to an adequate opportunity to confront the
witness (typically at a deposition), and the witness is unavailable to testify at trial, then the Confronta-
tion Clause is not violated by introduction at trial of the prior statement. If the witness is available to
testify at trial, then our system prefers to have her live testimony taken in front of the factfinder and
perhaps supplemented by the prior testimony, rather than relying on the prior testimony alone, even
though the prior testimony was subject to confrontation. I express no opinion on the questions whether
this preference should be established as a matter of constitutional law, and if it should whether it should
be as a matter of the Confrontation Clause or as a more flexible matter of due process.
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plies. Part IIIB contends that the scope of the right should extend only to
testimonial statements, but that as to such statements it should be absolute, not
riddled by exceptions, subject only to the qualification that the right can be
forfeited by the accused's misconduct. Part Ic argues that, subject to the same
qualification and perhaps two others that, while not rejecting outright, I do not
endorse, the availability or unavailability of the witness should be irrelevant in
deciding whether the confrontation right applies.

A. RELIABILITY AND TRUTH-DETERMINATION

The Supreme Court has said that "the 'Confrontation Clause's very mission'
... is to 'advance the accuracy of the truth-determining process in criminal
trials.' ,77 In Lee v. Illinois,78 the Court acknowledged that the Clause advances
"symbolic goals" by "contribut[ing] ... to the establishment of a system of
criminal justice in which the perception as well as the reality of fairness
prevails.", 79 But even in Lee, the Court said that confrontation is "primarily a
functional right that promotes reliability in criminal trials." 80

Thus, as Part Ic has shown, the Court has consistently made reliability the
keynote of its jurisprudence dealing with the application of the Confrontation
Clause to hearsay. When the Court has excluded statements under the Clause, it
has purported to do so on the grounds that they are unreliable.8' Correspond-
ingly, assuming that no unavailability requirement applies to the out-of-court
statement at issue, or that the requirement has been satisfied, a Confrontation
Clause challenge to admissibility may be overcome by demonstrating that the
statement at issue is sufficiently reliable.8 2

Elsewhere, I have argued that reliability of hearsay evidence is a poor
criterion to determine whether admissibility of the evidence will advance the
truth-determination process.8 3 Reliability is notoriously difficult to determine. It
puts the cart before the horse, essentially asking whether the assertion made by

77. United States v. Inadi, 475 U.S. 387, 396 (1986) (quoting in part Tennessee v. Street, 471 U.S.
409, 415 (1985) (citation omitted)).

78. 476 U.S. 530 (1986).
79. Id. at 540.
80. Id.
81. Idaho v. Wright, 497 U.S. 805, 825-27 (1990); Lee, 467 U.S. at 544-46.
82. Justice Thomas appears to agree. As noted above, Justice Thomas joined in most of the Court's

opinion in White-including its holding that the statements there at issue fit within firmly rooted
hearsay exceptions and therefore satisfied the reliability requirement. White v. Illinois, 502 U.S. 346,
366 (1992) (Thomas, J., concurring). Professor Amar does not address this issue explicitly. But he
criticizes the Court, and particularly Roberts, for treating the Clause as a "balance" in which some
hearsay is permitted on grounds of practicality, rather than as a "bright-line rule." See AMAR, supra
note 11, at 126. Accordingly, there does not appear to be any room in Professor Amar's scheme for
admitting, on grounds of reliability, evidence that would otherwise be precluded by the Confrontation
Clause.

83. Richard D. Friedman, Truth and Its Rivals in the Law of Hearsay and Confrontation, 49
HASTINGS LAW JOURNAL (forthcoming 1998).

19981 1027

HeinOnline  -- 86 Geo. L.J. 1027 1997-1998



THE GEORGETOWN LAW JOURNAL

the statement is true as a precondition to admissibility.8 4 Perhaps most impor-
tant, evidence that is not particularly reliable can be very helpful to the
truth-determination process. 85 Indeed, the paradigm of acceptable evidence-
live testimony given under oath and subject to cross-examination-is not
particularly reliable; if it were, conflicting testimony would not be such a
common aspect of trials.

These are all arguments suggesting that reliability of a hearsay statement is a
poor criterion to determine whether admissibility of a hearsay statement will
assist the truth determination process. Plainly, these arguments apply just as
forcefully if the confrontation right, as well as ordinary hearsay law, is at stake.
In applying the confrontation right, moreover, I believe an additional, broader
consideration comes into play: Truth-determination is itself a poor criterion
for determining applicability of the confrontation right. That is, whether or not
admissibility of the challenged statement would assist truth-determination should
not be determinative of whether admissibility violates the confrontation right.

If a witness delivers live testimony at trial, the court does not excuse the
witness from cross-examination on the ground that the evidence is so reliable
that cross-examination is unnecessary to assist the determination of truth.86 The
result should be no different when the testimonial statement is made out-of-
court. Though the Confrontation Clause may be, as both Professor Amar and the
Court contend, closely related to our desire that litigated facts be determined
accurately, that does not mean that the Clause should be applied on a case-by-
case basis with an eye to what will assist accurate factfinding in the particular
case. The Clause expresses a right that has a life of its own: Giving the accused
the right to confront the witnesses against him is a fundamental part of the way
we do judicial business.87 As Part II's brief historical overview has shown, this
right has deep roots. We should adhere to it even if in the particular case it does
not help accurate factfinding-just as we adhere to the rights of counsel and
trial by jury without having to ask whether to do so in the particular case will do
more good than harm.

If, apart from reliability considerations, a given statement would fit within the

84. Id.
85. Id.
86. The situation in which the witness becomes unavailable, as by death, through no fault of either

party after giving direct testimony but before cross has been substantially completed, is discussed
below. See infra notes 112-13 and accompanying text.

87. Such a view might be justified under a sophisticated form of utilitarianism, a "two-level" or
"indirect" utilitarianism, recognizing that social utility may be best advanced in some circumstances

"by setting up principles about rights, and inculcating habits of absolute respect for them," even though
doing so forces us to give up some opportunities for actions that, the cost of denigrating the principle
aside, would achieve further utility. JEREMY WALDRON, THE LAW 102 (1990). Or it may also be justified

under a conception that views rights as those interests of special importance that must be kept on a
different "level[] of moral calculation" from interests that are part of the "ordinary social calculus." Id.
at 105.
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Confrontation Clause, I think it is most unsatisfactory to say to the accused, in
effect:

Yes, we understand that you have not had an opportunity to cross-examine
this person who has made a testimonial statement against you. Do not trouble
yourself. The law in its wisdom deems the statement to be so reliable that
cross-examination would have done you little good.8 a

If such a reliability test were applied rigorously-admitting a statement only
if the courts were extremely confident that it was so clearly reliable that
cross-examination would have done no good-very little evidence would satisfy
it. But some courts, at least, are more inclined to treat the test as a generous
doorway for prosecution evidence.8 9 And, because any serious attempt to
determine the reliability of a statement must take into account many circum-
stances of the particular statement and its context, a reliability test is immune to
effective appellate monitoring.

Note that the argument I am making-that reliability is not the proper
criterion for judging whether admissibility of a statement would violate the
Confrontation Clause-is a double-edged sword. On the one hand, if the
statement is not testimonial, so that the declarant should not be deemed to have
been acting as a witness in making it, the Clause should not bar its admissibility,
even if the statement does not seem reliable. 90 On the other hand, if the
statement is testimonial, so that the declarant was acting as a witness in making
it, then the Clause should bar its admission unless it was made or reaffirmed in
the manner appropriate for testimony, subject to oath and cross-examination. 9

This analysis helps justify the result in Lee. The problem with Thomas's
statement was not the one the majority identified, that the statement was
unreliable; given its highly self-inculpatory content, the statement actually
seems quite reliable. Rather, the problem was that, given that circumstances in
which it was made, the statement amounted to testimony against Lee, offered
without oath or cross-examination.

88. See Wright, 497 U.S. at 820-21 (declaring that cross-examination would be of "marginal use"
with respect to statements falling within firmly rooted hearsay exceptions).

89. See, e.g., Taylor v. Commonwealth, 821 S.W.2d 72, 74-76 (Ky. 1990), cert. denied, 502 U.S.
1121 (1992); State v. Earnest, 744 P.2d 539, 539-40 (N.M. 1987), cert. denied, 484 U.S. 924 (1987). In
both of these cases, notwithstanding Lee, the court upheld on grounds of reliability the admission of
confessions of murder coconspirators who at defendants' trials asserted the privilege against self-
incrimination.

90. If the statement seems so unlikely to be true as to have little probative value, perhaps it should
be excluded on those grounds. See FED. R. EvID. 403. And perhaps in extreme cases an accused should
have a due process right to the exclusion of such evidence offered against him, on the grounds that,
given its slight probative value, if it has any impact on factfinding that impact is likely to be deleterious.
But such a doctrine should not often come into play.

91. I address the situation in which the witness reaffirms at trial a prior statement in Prior Statements
of a Witness: A Nettlesome Comer of the Hearsay Thicket. See Friedman, supra note 6, at 309.
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B. SCOPE AND EXCEPTIONS

Closely related to the matter of reliability is the architecture of the Confronta-
tion Clause. Under the prevailing doctrine, the scope of the Clause is very
broad, as broad as the rule against hearsay. That is, the declarant of any
out-of-court statement offered to prove the truth of what it asserts is treated as a
"witness" for purposes of confrontation. But the confrontation right is riddled
with exceptions, purportedly based on the attempt to sift out reliable evidence
from the presumptive exclusionary bar. Given the vast scope that the Court attributes
to the Clause, limitations of this sort are inevitable. Otherwise, the Clause would
have intolerably restrictive consequences, barring all prosecution hearsay.

Justice Thomas takes a narrower view of the scope of the Clause. Like
Professor Amar and myself, he does not equate the word "witnesses" in the
Clause with all hearsay declarants, but rather limits it to those who make
statements that might in some sense be deemed testimonial.92 Justice Thomas
does not correspond for this narrow reach, however, by enhancing the intensity
of the right-that is, by giving it stronger consequences when it does apply.
Like the Court, it appears, he would reject confrontation-based challenges when
the statement at issue falls within a "firmly rooted" hearsay exception or is
otherwise shown to be reliable.93

By contrast, although I take a relatively narrow view of the Clause's scope, I
would treat the right that it creates as absolute, just as we treat as absolute the
rights to counsel and jury trial and, for that matter, the right to cross-examine
witnesses testifying at trial. I therefore do not believe that the vitality of the
confrontation right should be in any way dependent upon whether a statement
falls within a "firmly rooted" hearsay exception. Absolute rights may not be
much in fashion in this "age of balancing.",94 But I agree with Professor Amar
that the Confrontation Clause should be viewed as creating a bright-line rule,
not merely a presumptive rule subject to defeasance by proof that the impor-
tance of the evidence to the factfinding process outweighs the value of the
confrontation right.95

92. White v. Illinois, 502 U.S. 346, 365 (1992) (Thomas, J., concurring in part and concurring in the
judgment).

93. The Government, in its amicus brief in White, also argued for this narrower view of the scope of
the Confrontation Clause. The Government first argued the position adopted by the Court, that the
statements at issue fit within firmly rooted hearsay exceptions. Brief for the United States, supra note
10, at 10-15. Justice Thomas "join[ed] the Court's opinion except for its discussion of the narrow
reading of [the phrase 'witnesses against'] proposed by the United States." White, 502 U.S. at 366.
Perhaps both the Government and Justice Thomas can be understood to have been arguing in the
alternative-that is, they would prefer a reinterpretation of the Clause, with a narrow scope and no
exceptions, and failing to gain adoption of the principle they regarded the statements at issue as falling
within "firmly rooted" hearsay exceptions. But they gave no indication that this was their view, and the
structure of the Government's brief, at least, suggests otherwise.

94. See generally T. Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALE L.J.
943 (1987).

95. AMAR, supra note 11, at 126 (noting text of Confrontation Clause does not contain a balancing
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The language of the Clause, as well as its theory, suggests a strong, absolute
right-not simply some interest that should be weighed against others. Balanc-
ing tests are not very good protectors of rights, because a judge disposed to rule
against the right will generally have an easy enough time finding ample weight
on the other side of the balance. And balancing tests are highly case-specific in
application, making it difficult to yield consistent results, and demanding great
expenditure of appellate resources if power is not to be effectively ceded to trial
judges.

Admittedly, a bright-line rule will not avoid arbitrary and manipulative
application unless it reflects a principle that seems sound and commands
respect. But I believe that the principle that an accused has a right to confront
those who make testimonial statements against him is such a principle.96

Having said all this, I must also state one qualification (which I do not regard
as an exception): If the accused's own wrongful conduct is responsible for his
inability to confront the witness, then he should be deemed to have forfeited the
confrontation right with respect to her statements. He might do this by obstruct-
ing the trial, or whatever other forum is provided for the confrontation, to such
an extent as to warrant his physical exclusion from that forum. 9 7 He might also
do it by preventing the witness from testifying at any such forum, as by
intimidating or killing her. This forfeiture principle, which I have elaborated
upon elsewhere,98 has long had substantial recognition in case law,99 and has
also been recognized in the new Federal Rule of Evidence 804(b)(6).' °°

In short, the scope of the confrontation right should be limited to those who
act as witnesses by making testimonial statements, but within that scope it
should be treated as a precious right, one of the basic cornerstones of our
system. It is subject to forfeiture by the accused's misconduct, but in other
respects it should be treated as absolute.

96. Interestingly, this principle has gained a strong foothold in Continental Europe, in decisions of
the European Court of Human Rights under Article 6 of the European Convention on Human Rights.
See, e.g., Saidi v. France, 261 Eur. Ct. H.R. (ser. A) at 44 (1993) (defendant deprived of fair trial when
not permitted at any stage to confront declarants of out-of-court statements upon which conviction was
based); Kostovski v. Netherlands, 166 Eur. Ct. H.R. (ser. A) at 44-45 (1989) (same).

97. See Illinois v. Allen, 397 U.S. 337, 342 (1970) (holding Sixth Amendment right to be present at
own trial forfeited by defendant who persisted in disruptive conduct in courtroom).

98. See Richard D. Friedman, Confrontation and the Definition of Chutzpa, 31 IsRAEL L. REv. 506
(1997).

99. See, e.g., United States v. Mastrangelo, 693 F.2d 269, 272-73 (2d Cir. 1982) (allowing witness's
grand jury testimony to be admitted at trial where defendant had knowledge of plot to kill witness and
failed to give warning), cert. denied, 467 U.S. 1204 (1984); Reynolds v. United States, 98 U.S. 145,
159 (1878) (allowing testimony given at previous trial to be admitted after defendant's conduct resulted
in declarant's unavailability); Harrison's Trial, 12 How. St. Tr. 833, 851-52 (1692) (admitting previous
statement of witness whom defendant allegedly caused to be unavailable at trial).

100. The new Rule, which became effective on December 1, 1997, states an exception to the rule
against hearsay for a statement that was made out of court by a declarant deemed unavailable to testify
at trial and that is "offered against a party that has engaged or acquiesced in wrongdoing that was
intended to, and did, procure the unavailability of the declarant as a witness." FED. R. EvID. 804(b)(6).
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C. UNAVAILABILITY

Unavailability is a complex factor in the jurisprudence of the Confrontation
Clause. On the one hand, if the declarant is unavailable, the prosecution can
argue that excluding the out-of-court statement will not lead to the production
of live testimony. On the other hand, if the declarant is available, the prosecu-
tion might argue that if the defendant insists on examining her, he can call her
as a witness. Under the approach I have presented here, however, unavailability
should generally have no impact on the application of the Confrontation Clause.
With narrow qualifications, which I will discuss in this section, I believe the
governing principles should be quite simple. If the statement is not a testimonial
one, then the declarant should not be deemed to have been acting as a witness in
making it, and so the Clause should not apply-whether the declarant is
available or not. Other doctrines might exclude the statement,101 but the Confron-
tation Clause should not. If, by contrast, the statement is testimonial, so that the
declarant was acting as a witness in making it, then the Clause should apply,
and exclude the statement, unless the accused had an adequate opportunity to
examine the witness-whether the declarant is available at trial or not.

In subsection c1, I will address the question of whether, for the prosecution to
introduce a hearsay statement by an out-of-court declarant consistently with the
Confrontation Clause, the unavailability of the declarant should generally be
necessary, as Roberts seemed to provide. This analysis will, I believe, shed
some light on the Supreme Court's recent treatment of unavailability. In subsec-
tion c2, I will discuss the question of whether the witness's unavailability
should be sufficient to remove the proscription of the Clause. And in subsection
c3, I will consider the significance of the accused's ability to produce the
declarant as a witness.

1. Unavailability as Necessary to Satisfy the Confrontation Clause?

Under the theory of the Confrontation Clause that I have presented here, the
Clause does not apply to all hearsay statements by out-of-court declarants that
are offered by the prosecution, but only to the narrow subset of such statements
that qualify as testimonial. Hence, the Clause cannot impose a general require-
ment of unavailability of the declarant as a precondition to admissibility of such
hearsay.

Now consider testimonial statements, the type of statements that should fall
within the ambit of the Clause. Under the theory presented here, the Clause
should preclude admission of such a statement unless the accused has had an
adequate opportunity to examine the witness under oath.10 2 It may be that the

101. The statement might, for example, be excluded by ordinary hearsay law, or on the grounds that
it is more prejudicial than probative.

102. See, e.g., Pointer v. Texas, 380 U.S. 400, 407 (1965) (holding Confrontation Clause violated by
admission of testimonial statement that was not taken subject to adequate opportunity for cross-
examination).
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accused did have such an opportunity before the trial-if, for example, the
statement was testimony given at a deposition or at a prior trial. 10 3 If the
accused did in fact have such an opportunity, and the witness is unavailable at
trial, it seems clear that the Clause should not, and does not, pose any obstacle
to admission of the prior statement. 104

But now suppose that the accused had an adequate opportunity to examine
the witness before the trial, and the witness is available to testify at trial. Our
system has a general preference that the witness testify live.' 0 5 Whether that
preference should be imposed constitutionally, and if so, whether that prefer-
ence should be imposed under the Confrontation Clause rather than under the
more flexible standards of due process, are difficult and complex questions on
which I wish to offer no opinion. 10 6 I believe, however, that a plausible
argument supports the proposition that the prior opportunity to examine the
witness satisfies the Clause: The accused has had the opportunity to "be
confronted with" the witness when the witness gave the testimony, and it is not
clear that the Clause requires that the confrontation be repeated at trial if that is
possible.

This analysis casts an interesting light on the current doctrine. As discussed in
Part I, White indicates that the Confrontation Clause does not impose an
unavailability requirement on hearsay statements that are not prior testimony.
Under the theory I have advanced, this result makes sense, almost fortuitously,
because under this theory, if the prior statement is not testimonial-however
that term may be defined-then the Confrontation Clause should not apply at
all. At the same time, there is some irony in imposing an unavailability
requirement on prior testimony alone. The principal way by which prior testi-
mony is likely to satisfy the current doctrine's reliability requirement-and so

103. I do not mean to suggest that all prior opportunities should be deemed adequate; it may be, for
example, that the earlier opportunity was inadequate because it occurred before the issues were
sufficiently gelled, or in a proceeding at which counsel was insufficiently prepared, or at which tactical
considerations weighed against conducting a rigorous examination. Cf California v. Green, 399 U.S.
149, 164-66 (1970) (holding sufficient an opportunity to examine the declarant at a preliminary
hearing).

104. E.g., id. at 165-66 (upholding admission of prior testimony where witness was deemed to be
unavailable and defendant was deemed to have had an adequate opportunity for cross-examination). In
Barber v. Page, 390 U.S. 719, 722 (1968), the Supreme Court noted that "traditionally there has been
an exception to the confrontation requirement when a witness is unavailable and has given testimony at
previously judicial proceedings against the same defendant which was subject to cross-examination by
that defendant." Rather than speaking about an exception to the confrontation requirement, the Court
might have said that in these circumstances, the requirement is satisfied.

105. Live testimony is not incompatible with introduction of the prior statement; in some circum-
stances, indeed, the optimal result is live testimony supplemented by the prior statement.

106. Cf Barber v. Page, 390 U.S. at 725 ("The right to confrontation is basically a trial right. It
includes both the opportunity to cross-examine and the occasion for the jury to weigh the demeanor of
the witness."); FED. R. EvID. 804(b)(1) advisory committee's note (recognizing argument that "former
testimony is the stiongest hearsay" and so should be admissible even if the witness is available, but
concluding that "opportunity to observe demeanor is what in a large measure confers depth and
meaning upon oath and cross-examination.... In any event, the tradition, founded in experience,
uniformly favors production of the witness if he is available.").
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make it important whether the unavailability requirement is met-is to satisfy
the criteria of the very firmly rooted hearsay exception designed especially for
admitting some prior testimony.' 0 7 Unlike any of the other exceptions govern-
ing hearsay by out-of-court declarants, this exception requires that the accused
must have had an earlier opportunity to examine the declarant under oath.
Indeed, that earlier opportunity is the basis for this exception, 108 and arguably it
should be sufficient in itself to satisfy the Confrontation Clause, even if the
declarant is available at trial.

2. Unavailability as Sufficient to Satisfy the Confrontation Clause?

Roberts seemed to imply a general rule that, to use the hearsay of an
out-of-court declarant, the prosecution must show the unavailability of the
declarant as well as the reliability of the statement. At least two notable scholars
have advocated a position once taken by the second Justice Harlan-that
unavailability is sufficient in itself to satisfy the Confrontation Clause. In other
words, they would hold the confrontation right applicable only if the declarant
is available to testify.' ° 9 I disagree. If the prior statement is testimonial, then the
confrontation right applies, whether the declarant is available or not.

Nothing in the text of the Confrontation Clause suggests that it is applicable
only to available witnesses; the Clause speaks of "the witnesses," not "the

107. See FED. R. EvID. 804(b)(1).
108. See FED. R. EviD. 401 advisory committee's note ("Former testimony does not rely upon some

set of circumstances to substitute for oath and cross-examination, since both oath and opportunity to
cross-examine were present in fact.").

109. As discussed above, this was the view of Justice Harlan in June 1970, expressed in his
concurrence in Green, 399 U.S. at 172-89; see supra note 7. It is also the view of Peter Westen and
Michael Graham. See supra note 8.

I do not believe Professor Amar means to advocate an unavailability requirement, but in his 1996
article he suggested that the prosecution ought to be able to "can" a witness's affidavit for use at trial if
the witness is then unavailable. Amar, supra note 11, at 695. I believe this was a slip, because an
affidavit is not taken subject to cross-examination. Thus, in his recent book, Amar speaks instead of the
government's ability, before trial, to subpoena a dying witness to "can" the witness's deposition "with
the defendant looking on, and able to cross-examine." AMAR, supra note 11, at 130. The change is
important, because a deposition stands on a different footing from an affidavit. The accused presumably
had an adequate opportunity to confront the witness at the deposition. If the accused had such an opportu-
nity, then the only reason, or at least the principal reason, to exclude the deposition at trial is a preference for
the live testimony, a factor that drops out of the analysis if the witness is no longer available.

Professor Amar still says the defendant should be able to "oblige witnesses to [make] ... pretrial
depositions and affidavits, 'canning' testimony to be later introduced in court in situations where the
witness might not be available at the time of trial." Id. Just how a defendant is to oblige a witness to
sign an affidavit is unclear to me. It is one thing to compel a witness to answer a question, even in
writing; but an affidavit is not a response to questions. Putting that aside, if Amar means to suggest that
the defendant, but not the prosecution, ought to be able to compel a person to make an out-of-court
sworn statement, without examination by the other party, and later introduce that statement at trial if the
declarant is unable to testify, then I wonder whether this is consistent with his view that the Compulsory
Process Clause merely gives the defendant subpoena parity with the prosecution. Id. at 133-34. Perhaps
Amar means to suggest that parties have equal power to compel pretrial testimony from a witness but
only the defendant has a right to require exclusion of the testimony if it was not taken subject to
cross-examination. Or perhaps Amar's residual reference to affidavits is merely a slip, as I believe the
other one was, and in this context he meant only to refer to depositions.
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available witnesses." And I do not believe any reasons of constitutional policy
call for such a limitation, either.

At the outset, it is important to bear in mind the qualification to the confronta-
tion right that I have stated: If the accused's own wrongful conduct is respon-
sible for the witness's unavailability to testify subject to confrontation, then he
should be deemed to have forfeited the confrontation right with respect to her
testimonial statements." At the other extreme, if the unavailability of the
declarant is attributable to the prosecution, then it seems obvious that the
confrontation right should survive."' 1

Now consider the cases in the middle, in which the unavailability of the
declarant cannot be attributed to the fault of either party. Why should the
accused, rather than the prosecution, bear the burden of the witness's unavailabil-
ity? The witness has, by hypothesis, made a testimonial statement, and has
become unavailable through no fault of the accused before the accused has had
an opportunity to exercise his right of confrontation. If the witness testified at
trial on direct examination but died before cross-examination, without fault of
the accused, the court presumably would not allow the testimony to support a
verdict. 112 I do not believe any different result is appropriate when the witness
makes the testimonial statement out-of-court instead of at trial.

My conclusion is fortified by the fact that in most cases, the prosecution can
protect itself quite easily against the later unavailability of the witness. Recall
that, under the theory I am proposing, the Confrontation Clause's reach is
limited to testimonial statements, and such statements are rarely made long
before investigation and prosecution have begun. 1 3 Thus, the prosecutor can

110. See supra text accompanying notes 97-100.
111. See Federal Rules of Evidence 804(a), which provides that if a declarant's unavailability to

testify as a witness at trial is "due to the procurement or wrongdoing of the proponent of a statement
for the purpose of preventing the witness from attending or testifying," then the declarant is not deemed
unavailable for purposes of Rule 804, and therefore the declarant's statement will not be admitted under
Rule 804's exceptions to the hearsay rule.

112. It seems to be rather clear that, when a witness who has testified against an accused refuses
altogether to answer the accused's questions on cross-examination, the confrontation right demands
exclusion of the testimony, at least if the testimony was significant. See Commonwealth v. Kirouac, 542
N.E.2d 270, 273 & n.5 (Mass. 1989) (holding defendant unjustly denied meaningful cross-examination
when six year-old accuser declined to answer all relevant questions); 1 MCCORMICK ON EvIDENcE § 19,
at 79 (John W. Strong ed., 4th ed. 1992) [hereinafter McCoRMICK].

The same result should be required, without reference to the reliability of the testimony, if the
witness, after testifying for the prosecution but before the accused has had an adequate opportunity for
cross, dies or becomes permanently disabled through no fault of the accused. See Kirouac, 542 N.E.2d
at 273 n.5 (collecting authorities); MCCORMICK, supra, § 19, at 80 (contending in general that direct

testimony of witness who dies before cross should stand "except for the testimony of the state's
witnesses in criminal cases" with respect to whom "exclusion may well be required"); cf WIGMORE,

supra note 3, § 1390(1), at 134-36 ("[plrinciple requires in strictness nothing less" than exclusion, but
discretion should be exercised where absence of cross-examination is shown not to be "a material
loss"; no distinction drawn between prosecution witnesses and other witnesses).

113. Indeed, under the views of Justice Thomas and Professor Amar, a testimonial statement is by
definition made in the presence of the authorities, so they would have to be aware of it when it is made.
In Part IV, I will advocate a somewhat broader definition of testimonial statements.

1998] 1035

HeinOnline  -- 86 Geo. L.J. 1035 1997-1998



THE GEORGETOWN LAW JOURNAL

usually arrange for the witness to be deposed while she is still available, giving
due notice to the accused." 4 If the witness later becomes unavailable, there
should usually be no constitutional obstacle to use of the deposition transcript,
because the accused had an adequate opportunity to confront the witness. If the
accused did not avail himself of that opportunity, that is his problem. Arguably,
though less clearly, it should suffice for the prosecution to give the accused
notice, while the witness is still available, that it intends to use the out-of-court
statement if the witness becomes unavailable and that the accused may take her
deposition now, should he wish to be sure of an opportunity to confront her.

3. An "Available to the Accused" Exemption?

Ironically, as the last paragraph suggests, a plausible argument could be made
that those who have argued for an unavailability exemption from the Confronta-
tion Clause have gotten it almost precisely backwards, and that there ought to
be instead an "available to the accused" exemption. That is, if the accused,
aided by his Compulsory Process right, can force the declarant to testify subject
to cross-examination, then presentation of the declarant's hearsay statement as
part of the prosecution's case, without the declarant becoming a witness at that
time, does not mean that the accused will not have had the opportunity to
examine her. This argument finds some support in decisions of the Supreme
Court; the Court has placed great weight on this opportunity of compulsion in
rejecting defendants' confrontation claims.' ' 5 Though the argument may have
some force, 16 it presents several difficulties.

First, the text of the Confrontation Clause is in the passive voice. The accused
has a right "to be confronted with the witnesses against him." Arguably, this
suggests that to secure confrontation, the accused need do no more than demand
it. 1

1
7 If so, a requirement that to achieve confrontation the accused must act

114. Even if the witness appears to be dying, a deposition is possible. For cases in which the
confrontation requirement was taken very seriously in the context of the deposition of a dying witness,
see Rex v. Charles Smith, 171 Eng. Rep. 357, 357-60 (1817) (entire deposition of deceased admitted,
despite defendant's late arrival when taken, only because text read back and affirmed by declarant upon
defendant's arrival and defendant given opportunity to cross-examine); Rex v. Forbes, 171 Eng. Rep.
354, 354 (1814) (portion of deceased's deposition made prior to arrival of defendant inadmissible
because defendant unable to observe manner and demeanor of declarant during testimony).

115. White v. Illinois, 502 U.S. 346, 355 (1992) (reasoning declarant can be subpoenaed by
prosecution or defense regardless of whether, given availability of declarant, Confrontation Clause
requires production of declarant); United States v. Inadi, 475 U.S. 387, 397-98 & n.7 (1986) (reasoning
co-conspirators whose out-of-court statements were admissible regardless of availability to testify
in-court could nevertheless be subpoenaed by the defense). At least in a limited context, Professor Amar
appears to agree. AMAR, supra note 11, at 131. See infra note 127.

116. I have contended, outside the confrontation context and subject to proper procedures, that if the
party opponent is not substantially less able than the proponent to call as a witness the declarant of a
hearsay statement, this factor weighs heavily in favor of admitting the hearsay. See Richard D.
Friedman, Toward a Partial Economic, Game-Theoretic Analysis of Hearsay, 76 MINN. L. REv. 723,
753-63 (1992).

117. I would think Professor Amar might regard this problem as quite serious indeed, because in
various contexts he has emphasized the importance of taking the constitutional text-including single
words-seriously. See AMAR, supra note 11, at 127.
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affirmatively, by invoking compulsory process to "obtain" the presence of the
witness, imposes an improper burden on him.

Second, this argument would render the Confrontation Clause virtually super-
fluous, because that Clause would only be, in effect, the flip side of the Compulsory
Process Clause. It would tell criminal defendants, "if the prosecution chooses to
use the prior statement of a witness rather than presenting her at trial, but you
want to confront her, you may use your compulsory process right to do so."

Third, even when compulsory process will secure the attendance of the
witness, so that the accused could put her on the stand, this is far less
satisfactory for the accused than the opportunity to cross-examine. When a
witness finishes testifying for the prosecution, defense counsel usually finds it
worthwhile to rise and ask at least a few questions, exploring the possibility of
impeaching the witness and, if the witness seems nearly invulnerable, sitting
down promptly in order to play down her testimony. But if an out-of-court
statement is introduced as part of the prosecution's case, it is far riskier and
costlier for defense counsel, in the middle of his own case, to put the declarant
on the stand, invite her to repeat the damaging account, this time live in front of
the jury, then try to shake her-and if he comes up empty-handed, try to explain
to the jury why he bothered with the whole exercise." 18 Small wonder defense
counsel hardly ever tries." 9

Finally, the full implications of the argument are rather startling. The prosecu-
tion could present as part of its case-in-chief an affidavit or videotaped state-
ment that it had taken from a witness, and perhaps even drafted for her, and in
response to the Confrontation Clause objection it could point out, "If the
accused wants to examine her, he may call her as part of his case." Such a
procedure is not unthinkable. It is perhaps most easily envisioned in the case of
child witnesses, where we may suspect that cross-examination is so likely to be
fruitless that the invocation of the confrontation right is little more than an

A related textual concern is that the Compulsory Process Clause gives the accused the right "to have
compulsory process for obtaining witnesses in his favor." U.S. CONST. amend. VI (emphasis added).
Only in a somewhat strained, albeit plausible, sense is a declarant whom the accused compels to testify
for the purpose of confronting her on the subject matter of her prior statement a witness in favor of the
accused.

118. Another potential difficulty is that ordinarily a party is not allowed to ask leading questions of
his own witness. As Amar points out, however, this should not be a problem, because the witness would
presumably be deemed hostile. See AMAR, supra note 11, at 131 n.192. This rule may have constitu-
tional force. Id.

119. I have proposed a procedural change that would minimize this difficulty, but as of yet (one can
always hope) it is not the law. Richard D. Friedman, Improving the Procedure for Resolving Hearsay
Issues, 13 CARDozo L. REv. 883, 892-904 (1991). Under this procedure, if the proponent of sufficiently
probative hearsay gave sufficient notice, the hearsay would generally be admissible unless the opponent
produced the declarant, ready and able to testify, by a given time. If the opponent did that, the
proponent would have to present the declarant as a live witness as part of its case or forgo use of the
hearsay. More recently, I have questioned whether this procedure should be applied universally. But if
the Confrontation Clause were interpreted to allow the prosecutor to escape a challenge under the
Clause by saying, "If the accused wants to examine the declarant, let him produce her," then I think
this procedure definitely ought to be followed.
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attempt to intimidatethe child into not testifying. This procedure would be such
a dramatic change from the way we conduct criminal trials that the prospect
ought to give us pause.

In short, we must treat with great care any suggestion that the accused's
compulsory process right relieves the confrontation problem when the prosecu-
tion offers a testimonial statement made by a witness whom the accused has not
had an opportunity to confront.

In this Part, I have argued that the unavailability of the witness should
generally be irrelevant in determining whether the Confrontation Clause de-
mands the exclusion of an out-of-court statement. The only qualification of this
rule that I would draw with certainty is that if the unavailability of the witness
was procured through wrongdoing of the accused, then the accused should be
deemed to have forfeited the confrontation right. Two other qualifications are
possible. First, if the prior statement is testimonial and the accused had an
adequate opportunity before the trial to examine the witness under oath, then
arguably unavailability should be decisive, the Confrontation Clause allowing
the prior statement if the witness is unavailable at trial but not otherwise. This
qualification comports with current doctrine. The second possible qualification
arises if the court believes, given an extremely unlikely prospect of cross-
examination being fruitful, that the accused's invocation of the confrontation
right is probably based on the anticipation that the witness would be too
intimidated to testify at trial to the full detail of an earlier testimonial statement.
Arguably, in such a case, if the witness is available to testify at trial the court
should call the accused's bluff, admitting the prior statement and leaving it to
the accused to call the witness to the stand, if he really hopes that confrontation
will be helpful. Such a procedure strikes me as plausible, at least when the
witness is a child, though I have grave qualms about it.

IV. TESTIMONIAL STATEMENTS NOT MADE TO THE AUTHORrIIs

So far, my arguments have been consistent with Justice Thomas's view that
"the Confrontation Clause is implicated by extrajudicial statements only insofar
as they are contained in formalized testimonial materials, such as affidavits,
depositions, prior testimony, or confessions." 12 0 Professor Amar appears to
agree with this sense of what it means to act as a witness for purposes of the
Confrontation Clause, although he may differ slightly with Justice Thomas over
the meaning of the term "formalized." 121 I would take the definition of
"witnesses" only slightly further-but the extension is a crucial one.

120. White v. Illinois, 502 U.S. 346, 365 (Thomas, J., concurring in part and concurring in the
judgment).

121. Professor Amar believes that Justice Thomas and Justice Scalia (who joined Justice Thomas's
opinion) "have properly drawn" the distinction "between general out-of-court declarations ... and
governmentally prepared depositions." AmAR, supra note 11, at 131 & n.194. Justice Thomas, unlike
Professor Amar, puts emphasis on formalization of the statement; Professor Amar, unlike Justice
Thomas, puts emphasis on governmental preparation. But they may mean much the same thing-open
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The question of whether a statement made by a person out-of-court should be
considered testimonial-or put another way, whether the person should be
considered a witness in making the statement-is not exogenous to the legal
system's procedural rules. Rather, the question depends crucially on those rules
because to a large extent it depends on the use that the system makes of the
statement. If the declarant correctly understands at the time she makes the
statement that it will play no role in any litigation, then the statement cannot
readily be considered testimonial. If, by contrast, the declarant correctly under-
stands that her statement will be presented at trial, than the statement does
appear testimonial. Thus, as suggested above, the definition of "witnesses"
must extend to persons who make out-of-court statements under the formalities
prescribed by the system for the making of statements later to be presented to
the factfinder.

Now suppose a system in which statements made out-of-court-including
out-of-court statements not made under prescribed formalities-may be freely
presented to the factfinder and the factfinder is placed under no greater restric-
tions in considering such statements than it would be in considering testimony
given by the declarant as a live witness in court. Suppose further that a
declarant, either unwilling or unable to testify at trial, makes a statement-
perhaps orally, perhaps in writing, perhaps to legal authorities, perhaps to
someone else entrusted to relay the statement-with the anticipation that, in all
likelihood, the statement will be presented to the factfinder at trial. It seems to
me that such a person is a witness as fully as an out-of-court deponent in the
ancient Athenian or the medieval Continental---or indeed the modem American-
system. True, the state as prosecutor may not have participated in the prepara-
tion or recording of the particular statement. But the adjudicative system has
given broad leeway to the declarant to testify in an informal manner. 122

governmental involvement in the preparation or taking of the statement. Both Justice Thomas and
Professor Amar, it seems, would treat as falling within the Confrontation Clause a detailed accusatory
statement made by a declarant to the police in the police station, even if the declarant did not swear to
the statement or even sign it and even if the initiative was all on the part of the declarant. Professor
Amar's term "governmentally prepared depositions" has a mildly archaic ring to it. In most modem
jurisdictions, a deposition is not the same thing as an affidavit. Rather, a deposition is an examination of
a witness before trial. Thus, while an affidavit, a sworn statement, may be prepared by the government,
nobody really prepares a deposition-for the questioner presumably has not drafted the witness's
answers. Professor Amar, in expressing agreement with Justice Thomas, says that Thomas "accept[ed]
the views propounded by the United States" as amicus curiae in White v. Illinois. Id. That is true in
substantial measure. Indeed, Justice Thomas said that the test he adopted was "along the lines
suggested by the United States," White, 502 U.S. at 365. But Justice Thomas also explicitly criticized
the Government's articulation of its test, and his articulation, emphasizing "formalized" statements and
not extending to all statements made "in contemplation of legal proceedings," seems significantly more
restrictive. See infra note 125.

122. Note that Berger, supra note 11, makes prosecutorial involvement the touchstone of her
Confrontation Clause analysis. This essay, by contrast, makes the touchstone the question of whether
the statement was testimonial. There is a close, but not perfect, fit between the two concepts. As
discussed in this Part, some statements are testimonial even though governmental agents had no
involvement in their presentation. Also, some statements procured by governmental agents are not
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