





THE CONFRONTATION CLAUSE 611
set of circumstances that “calls for immediate action” or “a
pressing need” for assistance).”® The difference is whether the
events the caller was describing were “ongoing” or not.
Accordingly, the word “emergency” is really just a more
specific version of the word “events”—a natural focal point in
the context of a 911 call since the general purpose of calling 911
is to report emergencies.

Some courts in the wake of Davis have already attained this
insight. In State v. Kirby,®' for example, a man allegedly
assaulted a woman, forced her into her car, and drove off. The
woman managed to escape when the man pulled over to check a
noise in the car, and she drove back home. She then reported
and described the kidnapping on the phone to the police and told
them she needed medical assistance. After the trial court allowed
into evidence the entire 911 call, as well as an interview minutes
later with responding officers, the State argued on appeal that
the statements were nontestimonial because “an ongoing public
safety emergency and a possible medical emergency” existed
while the statements were made.”

The Connecticut Supreme Court rejected this argument. The
court reasoned that such an elastic definition of ongoing
emergency “would render virtually any telephone report of a
past violent crime in which the suspect was at large, no matter
the timing of the call,” a report of an ongoing emergency and
thus nontestimonial.” Here, the victim’s statements “consisted
of her account of what had happened to her in the recent past,
rather than what was happening at the time of the call” and the
ensuing on-the-scene interview.” As such, they had to be
considered testimonial. Other courts have resolved similar cases
with like reasoning.95

% WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH
LANGUAGE UNABRIDGED 741 (1993).

°1 908 A.2d 506, 523 (Conn. 2006).

%2 Id. at n.19.

% Id.

% Id. at 523; see also id. at 524 (showing an analysis of a on-the-scene
interview).

% See, e.g., State v. Mechling, 633 S.E.2d 311, 323 (W. Va. 2006)
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But many courts have resolved cases falling in between the
facts of Davis and Hammon by applying expansive notions of the
emergency concept, untethered to the res gestae doctrine. Some
courts, notwithstanding Davis’ strong suggestion to the
contrary,96 have held that a person’s statements describing past
events to law enforcement are nontestimonial whenever a
potentially violent assailant has fled the scene of the crime and is
still on the loose.”” These holdings include decisions—directly
contrary to the common law res gestae doctrine—that victims’
statements identifying who recently shot them are admissible.*®
Indeed, the New York Court of Appeals has explicitly held that
the temporal nature of a responding officer’s questioning—there,
asking “What happened?”—is irrelevant to whether a victim’s
response is testimonial.” So long, the court reasoned, as a
responding officer is motivated more by a desire to assure public
safety than to investigate a crime, anything a person says to him

(holding that a domestic violence victim’s statements to responding officers
were not testimonial because there “was no emergency in progress when the
officers arrived); State v. Parks, 142 P.3d 720, 721 (Ariz. App. 2006)
(finding witness’s statement to responding officer was testimonial in part
because the officer “was not seeking to determine ‘what is happening’ but
rather ‘what happened.’”); State v. Cannon, 2006 WL 3787915 (Tenn. Crim.
App. Dec. 27, 2006) (holding that statements to responding officers were
testimonial because the officers “spoke with the victim in order to learn about
past conduct and not in order to address an instantaneous emergency”);
Santacruz v. State, 2006 WL 2506382 (Tex. App. Aug. 31, 2006)
(concluding that statements in 911 call describing assault 10-15 minutes after
events ended were testimonial).

% See supra notes 85-87 and accompanying text.

%7 State v. Ayer, 2006 WL 3511787 (N.H. Dec. 7, 2007) (holding that
witness’s statements to officers responding to a shooting were nontestimonial
because the assailant “was loose”); State v. Camarena, 145 P.2d 267, 275
(Or. App. 2006) (finding victim’s statements to officers were not testimonial,
even though assailant had left, because he could have returned); State v.
Washington, 2006 WL 3719447, at *4 (Minn. App. Dec. 19, 2006)
(concluding that victim’s statements to responding officer were nontestimonial
because “the assailant was still at large and posed an ongoing threat™).

% See United States v. Clemmons, 461 F.3d 1057 (8th Cir. 2006); Head
v. State, 2006 WL 3489041 (Md. App. Dec. 5, 2006).

% People v. Bradley, 8 N.Y.3d 124 (N.Y. 2006).
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is nontestimonial.'®

The problem with such decisions is that it is hard to
understand how a state of emergency, standing alone, is enough
to make a person’s description of criminal activity to a law
enforcement agent nontestimonial. These courts are surely right
that immediate law enforcement action is necessary whenever
someone is in danger of incurring domestic violence or a
potentially violent person is on the loose. In the parlance of
Fourth Amendment law, such situations constitute “exigent
circumstances.”'"!

But the purpose of the Fourth Amendment is to regulate
police officers, and the purpose of the exigent circumstances
doctrine is to allow police officers to take actions (such as
conducting warrantless searches) that they would not otherwise
be allowed to take. Neither of these concerns has anything to do
with the Confrontation Clause. The Confrontation Clause
regulates trial procedures, and the purpose of the Clause is to

% 1t is worth reproducing in full the critical passage of the court’s
opinion:
Defendant emphasizes that Mayfield’s question to Dixon was in
the past tense: He said “what happened?” not “what’s
happening?” From this, and from the fact that no attacker was in
sight at the moment, defendant would have us infer, in the

words of Davis, that “there [was] no . .. ongoing emergency,
and that the primary purpose of the interrogation [was] to
establish or prove past events. . ..” We do not find the

inference a likely one. The officer’s purpose in questioning
Dixon is shown more persuasively by the facts that came to his
attention—a 911 call, a distressed and injured woman—and by
the action he took after Dixon answered his question-entering
the apartment, without lingering to find out more detail—than by
his choice of tense. Any responsible officer in Mayfield’s
situation would seek to assure Dixon’s safety first, and
investigate the crime second. Because Dixon’s statement was
made when the officer could reasonably have assumed, and
apparently did assume, that he had an emergency to deal with,
her statement was not testimonial under Crawford and Davis.

Id. at 127-28.
01 See Georgia v. Randolph, 126 S. Ct. 1515, 1525 (2006); Brigham
City v. Staurt, 126 S. Ct. 1943, 1946-47 (2006).
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ensure that prosecution witnesses testify in court. While the
Fourth Amendment operates by means of an exclusionary rule in
order to deter police misconduct, the Confrontation Clause
operates by means of an exclusionary rule in order to safeguard
the trial process.

This explains why the Supreme Court acknowledged in
Davis that “it is in the final analysis the declarants’
statements . . . that the Confrontation Clause requires us to
evaluate.”'® The presence of an “ongoing emergency” is not
important because it reveals police motives or allows officers to
do something they otherwise would not have the power to do.
Instead, the presence of an ongoing emergency is important only
insofar as it indicates that a declarant’s statement describing
criminal activity can fairly be described as part of the event
itself, rather than a report or a narrative of it. If the law were
otherwise, statements reporting serious criminal activity or
accusing others of violent crimes would always be
nontestimonial until a suspect was in custody and unable to
cause further harm. Even more to the point, if the law were
otherwise, Hammon would have had to come out the other way
and the Court could never have indicated that the latter part of
the 911 call in Davis was nontestimonial. Yet the emergencies in
those cases were limited to the criminal events themselves, and
when those events ceased occurring, statements describing how
they had transpired were testimonial.

B. What a Witness Does

The common law res gestae doctrine similarly informs
Davis’ explanation that statements describing fresh criminal
activity are testimonial when they mimic “what a witness does
on direct examination”'®—that is, when “the evidentiary
products of the ex parte communication align perfectly with their
courtroom analogues.”'® In particular, the Court reasoned that

19 Davis v. Washington, 126 S. Ct 2266, 2274 n.1 (2006).
19 Jd. at 2278.
1% Id. at 2277.
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Amy Hammon’s statements to the responding officers were
testimonial because they were “an obvious substitute for live
testimony.”'® By contrast, the Court explained that the
statements at the beginning of the 911 call in Davis were not
testimonial because “[n]o ‘witness’ goes into court to proclaim
an emergency and seek help.”'%

Lower courts and commentators have been virtually silent
concerning this strain of the Davis opinion, perhaps because they
do not know what to make of it. One might say that what a
witness does is give testimony under a highly formal and
ritualized set of circumstances, and that absent such trappings a
person is not providing a substitute for live testimony. On the
other hand, one might say that what a witness does is relay his
experiences and observations to another person, and that
whenever a person does that in a manner later useful to a
prosecution, the words are testimonial. The problem with each
of these hypotheses, of course, is that the Court already has held
that neither accurately captures the testimonial principle.m7

The key, once again, to unlocking the Court’s ambiguous
guidance lies in its res gestae rhetoric. Right after the Court
noted the resemblance between Amy Hammon’s statements and
classic testimonial statements, the Court explained that her
statements “deliberately recounted, in response to police
questioning, how potentially criminal past events began and
progressed.”'%® Now thar is what a witness does. A witness tells
a person of authority what happened.

That is what the 911 caller in Davis did in the second half of
the call as well. While the caller used the present tense in the
beginning of the call to describe events in progress, she used the
past tense in the second part of the call to describe why and how
Davis had assaulted her. We rarely term someone who is

1% Id. at 2278.

'% 1d. at 2277.

197 Compare Id. at 2275 (describing how testimonial statements are not
limited to those “of the most formal sort”) with Crawford, 124 S. Ct. at 1364
(noting that “a person who makes a casual remark to an acquaintance” is not
a “witness”).

'% Davis, 126 S. Ct. at 2278.
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describing ongoing events as a witness; such a person, even if
speaking at some remove from the events, is more like a play-
by-play announcer. But we commonly call someone who tells a
person at arms length what happened—even if it just finished
happening and the declarant is still on the scene—a witness.

Lest there be any doubt, think again, as the Court suggests,
about what occurs during direct examination at a trial. Perhaps
the most commonly asked question during direct examination in
a criminal case is “what happened?” Indeed, the second most
commonly asked question may be “what happened next?” In
purely functional terms, anyone who answers these kinds of
questions is acting like a witness—at least when the person
asking the questions is a person of authority who is acting in
that capacity.

III. BEYOND FRESH ACCUSATIONS TO LAW ENFORCEMENT

Conceptualizing the confrontation right as interlocking with
the res gestae doctrine not only brings clarity to the right in the
realm of fresh accusations to agents of law enforcement, but it
also sharpens our understanding of the right in other areas.
Three types of statements, in particular, that have generated
substantial litigation appear more clearly testimonial when
analyzed through a res gestae lens: (1) statements to employees
of private victims’ services organizations; (2) statements to
medical personnel; and (3) children’s statements to their parents.
Each of these categories of statements, of course, is worthy in
its own right of a separate article. But it seems worthwhile to
briefly sketch the implications of Davis’ res gestae approach for
each.

A. Statements to Employees of Private Victims’ Services
Organizations

Recent years have seen a proliferation of privately operated
victims’ services organizations—organizations such as sexual
assault resource centers and child abuse assessment centers. All
of these organizations work to some degree with law
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enforcement, but none, by definition, is an actual arm of the
government. The organizations are designed to offer comfort
and support to crime victims and to help them navigate the legal
process. An integral component of delivering those services, of
course, is conducting detailed interviews and discussions with
victims concerning what happened to them.

The majority of courts since Crawford was decided have
held that victims’ statements to private victims’ services
personnel are testimonial, especially when such personnel
interview victims in coordination with law enforcement.'® Some
courts, however, have taken a different approach, holding that
statements in these settings are not testimonial because they are
made to nongovernmental personnel who are motivated more by
therapeutic purposes than investigative or prosecutorial intent.'"®
These assumptions that traditional law enforcement goals do not
motivate private victims’® services organizations are certainly
debatable. But it is hard to say that they are clearly wrong.

Private victims’ services organizations try to accomplish a
host of interrelated goals, and discerning which goal primarily
motivates any single organization at any single moment is no
easy task. If a court really wants to uphold the admissibility of a
statement to such an organization, there is very little in an
abstract “primary purpose” inquiry that squarely forecloses that
result.

One might argue in response to these concerns, as Rich
Friedman does, that if we put purposes aside and ask whether a

19 See State v. Blue, 717 N.W.2d 558 (N.D. 2006) (reporting
statements to private forensic interviewer working “in concert with or as an
agent of” the police); People v. Sharp, ___ P.3d ___, 2006 WL 3635393
(Colo. App. Dec. 14, 2006); State v. Pitt, 147 P.3d 930 (Or. App. 2006);
People v. Sisavath, 13 Cal. Rptr. 3d 753 (Cal. App. 2004) (describing child’s
statement to child interview specialist at private victim assessment center); In
re Rolandis G., 817 N.E.2d 183 (Ill. App. 2004) (detailing child’s statements
to private child abuse investigator).

10 See State v. Cannon, ___ S.W.3d __, 2006 WL 3787915 (Tenn.
Crim. App. Dec. 27, 2006) (describing rape victim’s statement to sexual
assault center employee working in conjunction with po'lice not testimonial);
People v. Geno, 261 Mich. App. 624 (2004) (noting that a child’s statement
to director of Children’s Assessment Center was not testimonial).
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reasonable declarant would have “anticipated” that her
statements would be available for prosecutorial use, then the
answer is clearly “yes” and the declarant’s statements are thus
clearly testimonial.''' But even assuming that Davis permits
courts to base their decisions on declarants’ reasonable
anticipations, this expectation-based inquiry still seems
inadequate to deal with these kinds of statements. Whenever
courts are given license to surmise—based usually on little or no
direct evidence—what was (or reasonably would have been) in
an actor’s mind, courts are bound to reach inconsistent results.
Any court intent in reaching a particular result can simply
pronounce what a certain actor would have anticipated, and
there is no firm proof that an aggrieved party can bring forward
to challenge that result.

More importantly, the reasonable anticipation test—at least
standing alone—appears to lead to unacceptable results. Imagine
that the police set up, or invite an existing enterprise to operate
as, what I will call an “undercover” victims’ services
organization. The organization advertises itself as strictly a
counseling establishment, and tells victims that nothing they say
there will be transmitted to law enforcement or is allowed to be
introduced in a court of law. Under such circumstances, one
would be hard pressed to say that a reasonable declarant talking
to such an organization would anticipate that their statements
could be used as a substitute for their live testimony in court.
Yet it seems palpably incorrect to say that their statements
would not be testimonial.

The res gestae analysis in Davis makes these tricky cases
easy. Whatever may be in the declarants’ or questioners’ minds
when they participate in interviews at private victims’ services
centers, it is undeniable that the declarants are doing exactly
what a witness does. They are recounting past events to a person
of authority. The statements are entirely removed from the
events themselves. And, in the words of Davis, “the evidentiary
products” of these interviews “align[] perfectly with their

' Richard D. Friedman, Grappling with the Meaning of “Testimonial,”
71 BROOK. L. REv. 241, 251-53 (2005).
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courtroom analogues.”''? It thus is plain that the declarant’s
statements are testimonial.

B. Statements to Medical Personnel

Statements that people make to doctors and nurses who are
at least in part treating their injuries present similar issues.
Medical services personnel are typically private employees but
they also often work in conjunction with law enforcement.
Sometimes police officers accompany or direct suspected victims
of crime to the hospital and explicitly ask doctors or nurses to
collect evidence. Even when police officers are not so directly
involved at the time medical examinations take place, many
doctors and nurses operate as specialists designed to look for
signs of certain crimes, such as sexual assaults or child abuse.
Nearly all doctors and nurses perform their duties under state
laws that require them to report cases of suspected abuse to the
police.'"

As in the context of private victims’ services organizations,
courts are divided over whether statements describing criminal
activity to medical personnel are testimonial. Most, but not all
courts have held that when the police are directly involved in
presenting the injured party for the examination, the injured
party’s statements are testimonial.'*

But absent such explicit involvement, the vast majority of

" Davis, 126 S. Ct. at 2277.

3 See Ferguson v. City of Charleston, 532 U.S. 67, 81 (2001)
(referencing and approving of such laws).

14 See People v. Harless, 125 Cal. App. 4th 70 (2004), rev. granted,
109 P.3d 69 (Cal.), rev. dismissed, 119 P.3d 962 (Cal. 2005) (finding
statement to doctor “in the course of the district attorney’s investigation of
child abuse” testimonial); State v. Krasky, 721 N.W.2d 916 (Minn. App.
2006) (same). Butr see State v. Stahl, 855 N.E.2d 834 (Ohio 2006) (holding
in a 4-3 opinion that rape victim’s statement to nurse collecting rape kit in
coordination with police not testimonial); Commonwealth v. DeOliveira, 849
N.E.2d 218 (Mass. 2006) (finding child’s statements to doctor examining for
signs of abuse after the police were involved were not testimonial, but state
law excluded identification of perpetrator so court did not address whether
those statements would have been testimonial).
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courts have held that statements to doctors or nurses—even when
they are expressly asking questions to determine whether a
patient has been criminally harmed—are nontestimonial.''> These
courts reason that medical personnel are primarily interested in
attending to the health and safety of the people they examine,
and that people telling treating physicians and nurses how they
were injured would not expect those statements to be used in a
criminal prosecution.

Consider the Minnesota Court of Appeals’ decision in In the
Matter of A.J.A.''® Parents of a five-year-old suspected that he
had been abused and called the police. The detective who came
to the house, after consulting with the local prosecutor’s office,
suggested to the parents that they take their son to a local

'S See People v. Vigil, 127 P.3d 916 (Colo. 2006) (showing a child’s
statements to physician examining for signs of abuse not testimonial); State v.
Scacchetti, 711 N.W.2d 508 (Minn. 2006) (showing the same in nurse’s
examination at hospital unit designed to examine for signs of abuse); State v.
Brigman, 632 S.E.2d 498 (N.C. App. 2006) (noting that a child’s statements
to doctor examining for signs of abuse not testimonial); Griner v. State, 899
A.2d 189 (Md. App. 2006) (demonstrating that a child’s statements to nurse
after police involved not testimonial); Hobgood v. State, 926 So.2d 847
(Miss. 2006) (showing that a statement to pediatrician was nontestimonial,
although had police been involved when examination took place, “then it
might be possible for the statements to implicate the Confrontation Clause);
United States v. Peneaux, 432 F.3d 882 (8th Cir. 2005) (noting that a child’s
statements to a doctor wholly unconnected to law enforcement were not
testimonial); State v. Vaught, 682 N.W. 2d 284 (Neb. 2004) (holding that
statement to doctor identifying perpetrator was not testimonial because “there
was [no] indication of government involvement in the initiation or course of
the examination”); State v. Moses, 119 P.3d 906 (Wash. App. 2005) (same);
Foley v. State, 914 So.2d 677 (Miss. 2005) (same); People v. Cage, 15 Cal.
Rptr. 3d 846 (Cal. App. 2004) (same), rev. granted (Cal. 2004); State v.
Fisher, 108 P.3d 1262 (Wash. App. 2005); State v. Lee, 2005 WL 544837
(Ohio. App. March 9, 2005) (same), appeal allowed, 836 N.E.2d 1227 (Ohio
2005). Bur see Medina v. State, 143 P.3d 471 (Nev. 2006) (holding that
statements to medical personnel examining for signs of abuse are testimonial
because such personnel are required to report suspicions to law enforcement);
In re T.T., 815 N.E.2d 789 (1ll. App. 2004) (noting that statements
“identifying respondent as perpetrator” were testimonial, but statements
describing physical condition were not).

16 2006 WL 2474267 (Minn. App. Aug. 29, 2006).
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medical clinic that performed child abuse evaluations. The
parents did so.

At the clinic, medical personnel conducted a detailed
physical and oral evaluation, at which the child told a nurse that
the defendant touched him inappropriately. Although there were
no physical signs of abuse, the nurse reported the child’s
allegations to the police pursuant to the state’s mandatory
reporting requirement. After the trial court held that these
statements could not be admitted in the absence of the alleged
victim testifying at trial, the appellate court reversed on the
grounds that the interviewer’s primary purpose was to ensure the
child’s health, safety, and well-being, and the child would not
have anticipated his statements would have been available for
later use at a trial.""’

For anyone who cares about protecting the confrontation
right, this result should be deeply troubling. By referring a
suspected victim of abuse to a medical facility, the police and
local prosecutor were able to generate a detailed statement that
they could use to prosecute the alleged abuser without ever
giving the defendant a chance to question his accuser. Law
enforcement, in effect, designed a system (an easily replicable
one, at that) in which someone accusing another of crime never
needed to testify in court.

Even taking away this direct governmental involvement,
allowing the state to introduce the child’s statement to the nurse
without putting the child on the stand poses profound Sixth
Amendment problems. Especially when considered against the
backdrop of mandatory reporting laws, allowing such a
procedure threatens to turn doctors and nurses into surrogate
witnesses in child abuse and possibly other types of cases. The
role of medical personnel would not be altogether different from
interrogating magistrates’ under the Marian statutes, whose job
it was to conduct ex parte investigatory interviews with
witnesses in felony cases and to certify the results to the court,
so the court could decide how to proceed and whether to detain

117 Id.
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the suspects pending trial."'® .

But neither a “primary purpose” test nor a “reasonable
anticipation” standard clearly illuminates why these kinds of
statements to medical personnel should be considered
testimonial. It is obviously true that doctors and nurses are
interested in safeguarding health and well-being, and it is
foolhardy if not impossible to assess how exactly that interest
interlocks with effective law enforcement or when one thing
predominates over the other. It also is at least debatable when
reasonable people receiving a medical evaluation would
anticipate that their descriptions to treating doctors and nurses
would expect that the descriptions would be available for use in
an ensuing criminal investigation or trial.

Once again, Davis’ res gestae analysis brings the picture into
clearer focus. When a person submits to a detailed and
structured interview with someone who is trying, at least in part,
to discern whether they have been criminally harmed, that
should be all we need to know. The declarant is not under any
immediate threat and is narrating purely past events.
Furthermore, the evidentiary product that results is functionally
equivalent to testimony on direct examination. Even if certain
snippets of medical interviews—such as descriptions of physical
symptoms—are nontestimonial, descriptions, as Davis puts it, of
“how potentially criminal past events began and progressed”!'"’
and especially who perpetrated them, must be considered
testimonial.

C. Children’s Statements to Parents

Under the reliability-based framework of Ohio v. Roberts,'*
most states enacted special hearsay exceptions to deal with
childrens’ allegations of abuse. Generally speaking, these
exceptions provided that any allegation of abuse was admissible
in a criminal case, so long as the trial court deemed the

18 See Crawford, 541 U.S. at 43-44, 53 (discussing the Marian statutes).
"% Davis v. Washington, 126 S. Ct. 2266, 2278 (2006).
120448 U.S. 56 (1980).
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allegation sufficiently “trustworthy.”'*' Moreover, such out-of-
court allegations could be—and routinely were—introduced even
when courts later deemed the child-declarants incompetent to
testify at trial because they did not know the difference between
a truth and a lie.'*

In the wake of Crawford, every court to address the issue
has held that allegations of abuse made to police officers or
other governmental personnel associated with law enforcement
(personnel often specially trained to interview children) are
testimonial.'*> At the same time, courts uniformly have held that
a child’s statements to family members (usually parents, but
sometimes other relatives) describing abuse are nontestimonial,
at least when made before the police are involved.'** Courts

! See Wash. Rev. Code § 9A.44.120.

122 For one example of such a case, see State v. C.J., 63 P.3d 765
(Wash. 2003), in which the court held that a child’s allegations of abuse to
his mother and a police officer were admissible even though the child was
incompetent to testify and was “unable to characterize the difference between
truthful and false statements.” Id. at 767.

12 See, e.g., Flores v. State, 120 P.3d 1170 (Nev. 2005) (utilizing
statements made to a police officer); People v. Vigil, 127 P.3d 916 (Colo.
2006) (utilizing statements made to a police officer); Hobgood v. State, 926
So. 2d 847 (Miss. 2006) (same); United States v. Bordeaux, 400 F.3d 548
(8th Cir. 2005) (utilizing statements to “forensic interviewer” testimonial);
People v. Warner, 14 Cal. Rptr. 3d 419 (Cal. App. 2004) (working with
statements made to a child interview specialist); L.J.K. v. State, 942 So. 2d
854 (Ala. Crim. App. 2005) (same).

124 See, e.g., Hobgood v. State, 926 So.2d 847 (Miss. 2006) (noting that
statements to police were testimonial but not statements to relatives before
police were involved); In re Rolandis G., 817 N.E.2d at 186 (holding that
statement to mother were not testimonial where “[t]here is no indication that
[mother] suspected he had been the victim of a crime and that she was
attempting to elicit evidence for a future prosecution”); People v. R.F., 2005
WL 323718 (Ill. App. Feb. 10, 2005) (concluding in a divided decision that
child’s accusation to mother and grandmother was not testimonial); State v.
Walker, 118 P.3d 935 (Wash. App. 2005) (holding that statement to child’s
mother was not testimonial); State v. Shafer, 128 P.3d 87 (Wash. 2006)
(showing same regarding statements to mother and family friend). Appeliate
courts have not yet grappled with situations in which family members have
elicited statements from children after the police are involved for use in a
criminal prosecution, but it is not hard to imagine such a scenario and why it
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have distinguished between statements made to governmental
personnel and those made to family members on the grounds
that only the former are associated with law enforcement and
people would not expect that statements made to family
members would be used for investigatory or prosecutorial
purposes.

Even accepting those assumptions as correct, Davis provides
reason for questioning the accuracy of courts’ holdings that
childrens’ descriptions to parents of past abuse are always
nontestimonial.  Childrens’ statements describing abuse—
especially when the product of probing questioning by parents—
function quite nicely as a “‘weaker substitute for live testimony’
at trial.”'* Children are doing exactly with their parents what a
witness does with a lawyer in court: answering questions
designed to elicit whether they have been criminally harmed
and, if so, to describe how that that harm occurred. While
parents are not governmental actors, they are people of authority
in their children’s eyes—the people to complain to when
something is wrong and needs to be fixed.'*

The Davis opinion, in fact, favorably discusses a Founding-
era English case that supports this analysis. In King v.
Brasier,'” a child, “immediately upon her coming home,” told
her mother that she had been sexually assaulted and described
“all the circumstances of the injury which had been done to
her.”'?® The next day, she identified a neighbor as her attacker.
The King’s Bench held that the child’s statements were

would raise serious questions. Cf. State v. Brigman, 615 S.E.2d 21 (N.C.
App. 2005) (holding that foster mother’s taped interview with child was not
testimonial).

' Davis v. Washington, 126 S. Ct. 2266, 2277 (2006) (quoting United
States v. Inadi, 475 U.S. 387, 394 (2006)).

126 Indeed, the common law res gestae cases even excluded adults’
statements describing completed criminal events to other private parties, in
part because the statements bore such a close functional resemblance to
testimony on direct examination. See supra notes 37-63 and accompanying
text.

1271 Leach 199, 168 Eng. Rep. 202 (1779).

%8 Id. at 200.
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inadmissible in the absence of the child taking the stand at trial,
for “no testimony whatever”—apparently including out-of-court
testimonial statements”—can be legally received except upon
oath.”'®® The Supreme Court in Davis accepted this holding,
indicating that the child’s statement to her mother was
testimonial—as opposed to the 911 caller’s description of
ongoing events—because “by the time the victim got home, her
story was an account of past events.”>® That is, the statement
was not part of the res gestae.

Some appellate courts may think that classifying childrens’
accusations such as these as testimonial would lead to harsh or
even unacceptable results. Child abuse is a horrible crime, the
thinking goes, and many guilty people might not be prosecuted
if the government were unable to introduce their out-of-court
accusations as substantive evidence in trials. This is a highly
emotional and intellectually challenging problem. But let me put
two propositions on the table that somewhat mollify the impact
of Davis’ suggestion that many childrens’ descriptions of abuse
are testimonial.

First, precisely because child abuse is such a deplorable
crime, we should be vigilant about protecting a few basic
procedural rights, lest our passions get the best of us. Imagine
for a moment that the neighbor in Brasier was innocent and that
the child’s uncle actually assaulted her, but the child was afraid
to tell her mother this because her uncle was her mother’s
brother. I think we would all agree that if the statements were
admitted and accepted, the trial would have caused a grave
miscarriage of justice. By far the best chance for avoiding that
injustice would have been requiring confrontation. Prosecutors,
in short, will sometimes pursue charges based on untrue
accusations, and we need to have a way of ferreting those cases
out.

Second, it is important to recognize that the confrontation
problem in a large percentage of these cases appears to be one
of the government’s own making. Children who tell their parents

129 Id.
30 Pavis, 126 S. Ct. at 2277.
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they have been abused are unable to testify in court because
state laws, in the form of competency requirements, say they are
unable to testify. The Supreme Court has never decided whether
such competency requirements render children “unavailable” for
purposes of the Confrontation Clause.®! But even if they do, I
am not aware of any constitutional reason why states need to
demand that children understand an oath or even that they
demonstrate that they know the difference between a truth and a
lie in order to testify in court. The Confrontation Clause may
well require an oath when possible, but as with the requirement
that witnesses testify at the trial itself, this requirement may not
be unyielding when at least cross-examination is possible.
Indeed, it strikes me as rather perverse for states so willingly to
accept the legitimacy of children’s out-of-court narratives while
simultaneously deeming that anything they might say in court—
where the defendant would actually have a chance to ask
questions too—would be useless. By relaxing competency
requirements, states could not only foster the introduction of
evidence at child abuse trials, but also provide defendants with a
way of challenging that evidence and the jury with a means for
assessing it.

CONCLUSION

The lesson of the failed Roberts framework is that the
confrontation right needs to be protected with doctrine that
reflects confrontation values. Courts should heed that lesson
when interpreting and applying the Davis decision. Assessing
simply whether an “emergency” existed while a person
described potentially criminal events does not meaningfully help
determine whether introducing the person’s statement in a
criminal trial would make the person a “witness” against the

Bl The Court expressly reserved this issue in Idaho v. Wright, 497 U.S.
805, 816 (1990). This issue has not only Sixth Amendment implications, but
Due Process implications as well, since a defendant has a constitutional right
to put witnesses on the stand who are necessary to presenting a defense. See
Chambers v. Mississippi, 410 U.S. 284 (1973).

HeinOnline -- 15J.L. & Pol'y 626 2007



THE CONFRONTATION CLAUSE 627

defendant. Nor does examining any questioner’s primary
purpose in eliciting such an out-of-court statement materially
assist in that inquiry. Rather, the best way to determine whether
introducing a fresh accusation—or any other out-of-court
statement describing potentially criminal events—against a
criminal defendant triggers the Confrontation Clause is to ask
whether the person was narrating completed events to a person
of authority. That is what a “witness” does and what Davis
describes as producing testimonial evidence.
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Appendix A
Transcript of 911 Call in Davis'*

This is Liz Hennekay of the Valley Communications Center.
Today’s date is February 6, 2001, and the time is 1340 hours.
The following taped incident has been recorded from the Valley
Communications master disk of February 1, 2001 at 1154 hours.

911 Operator:

[unknown]

911. Hello, 911.
[Hang up]. . .[unintelligible]

[new phone call; ringing]

911 Operator:
Complainant:
911 Operator:
Complainant:

911 Operator:

Complainant:
911 Operator:
Complainant:
911 Operator:
Complainant:

911 Operator:

Complainant:

911 Operator:

Hello.

Hello.

What’s going on?

He’s here jumpin’ on me again.

Okay. Listen to me carefully. Are you in a
house or an apartment?

I’'m in a house.

Are there any weapons?

No. He’s usin’ his fists.
Okay. Has he been drinking?
No.

Okay, sweetie. I’ve got help started.
Stay on the line with me, okay?

I’m on the line.

Listen to me carefully. Do you know his

2 This appears at pages 8-13 of the Joint Appendix in Davis.
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Complainant:
911 Operator:
Complainant:
911 Operator:
Complainant:
911 Operator:
Complainant:
911 Operator:

Complainant:

[unintelligible]

911 Operator:
Complainant:
911 Operator:
Complainant:
911 Operator:
Complainant:
911 Operator:
Complainant:
911 Operator:

Complainant:
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last name?

It’s Davis.

Davis? Okay, what’s his first name?
Adran

What is it?

Adrian.

Adrian?

Yeah.

Okay. What’s his middle initial?

Martell. He’s runnin’ now.

Listen, listen. What direction is running?
He’s in a car.

What car?

I don’t know.

What color?

It’s blue or gray or somethin’.

What direction?

He’s riding up the street.

Okay. What direction?

Goin’ down, this is a dead-end street.
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911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

[redaction]

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

JOURNAL OF LAW AND POLICY

It’s a dead-end street, so he’s going out the
dead end?

Yeah.

Is he alone?

No.

How many people in the car with him?

I don’t know. He just ran out the door
after he hit me.

Okay. Do you need an aid car?
No, I’'m all right.

Okay sweetie.

Stop talking and answer my questions.
All right.

Okay. Do you know his birth date?
8/13/65.

Okay, I'm having trouble understanding
you.

8/13/65. I've gotta close my door. My. . .

[child’s voice in background] [unintelligible]

Child:

911 Operator:

Child:

Hi Daddy.
Hi. Can I talk your mommy?

Yeah.
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Child:

911 Operator:
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Okay. Go get mommy. Thank you,
sweetie.

[unintelligible]
Okay. Go get mommy.

[child’s voice in background] [unintelligible]

2nd Child:

911 Operator:

2nd Child;

911 Operator:

2nd Child;

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Hello.
Hi. Where’s the grownup in the house.
[unintelligible] my mommy.

Where’s your mommy. Is she inside or
outside the house?

Uh, walking(?).
She’s where.
Hello.

Hi. We’re gonna check the area first,
okay? And then they’re gonna come talk to
you. Is this your ex-husband or a
boyfriend?

Yes.
Well, which one—ex-husband?
Boyfriend.

Okay, sweetie. Did he force his way into
the house—or. . .

No. I’'m movin’ today. He said he was
comin’ to get his stuff. Somebody else
came over here, so he tried arguing with
me about that. So then I told him, “Look,
I gotta go. You gotta go.”

Um-hmm.
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Complainant:

911 Operator:

[redaction]

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

Complainant:

911 Operator:

[redaction]
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So then he jumped up and started beating
me up in front of him. I don’t know what
he was trying to prove.

Okay, . . .

. . . I told him not to come.
Okay.
I told him over and over.

Okay. Okay. Take a deep breath. I need to
find out restraining order, so I need your
last name. What is it?

M-c-C-o-t-t-r-y.

M-c-C-0-r-t. . .
M-c-C-o-t-t-r-y.

Okay. And your first name?
Michelle.

Michelle. And your middle initial?
I don’t have one.

Okay. What’s your birth date.
5/10/69.

Okay. Is your door locked?
Yes.

Okay.
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911 Operator: . . . put that in the call. They’re gonna
check the area for him first, and then
they’re gonna come talk to you. Okay.

Complainant: All right.
911 Operator: Okay. Bye-bye.
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