











376 Michigan Law Review [Vol. 110:347

cannot be a difference in prior beliefs about the likelihood that innovation
effects can be proven to an adequate level of probability.'?

Beyond the example of inconsistency with respect to innovation theo-
ries, the asymmetrical treatment of harms and benefits cannot be justified
conceptually based on the relative differences in strength of probabilistic
proof. That parties may not be able to prove efficiencies in fact does not jus-
tify maintaining a different srandard of proof. It is circular to say that
efficiencies should not be lightly used to justify potentially anticompetitive
mergers because efficiencies are difficult to prove, and then reject a particu-
lar instance of purported efficiencies because it failed to meet the high
standard of proof.

C. Mergers Are Driven by Kingdom Building Rather Than
Increasing Shareholder Value

A related explanation for efficiency claim skepticism may derive from a
general suspicion that mergers are driven by corporate managers eager to
enlarge their “fiefdoms” rather than to maximize returns to shareholders.
Various empirical studies have shown that many large corporate mergers
generate negative shareholder returns.’® For instance, Scherer and Ra-
venscraft showed that the massive merger wave that peaked during the
1960s resulted in manufacturing inefficiencies that reduced U.S. real gross
national product by between 0.074 and 0.101 percentage points between
1968 and 1976."%7 Carl Shapiro, the recent deputy assistant attorney general
for economics at the DOJ’s antitrust division, has taken the position that
“le]vidence from the finance, managerial, and economics literatures shows
that many mergers do not work out well . . .. This evidence certainly does
not support the view that merger-specific efficiencies are common or that
claims of efficiencies made by merging parties should generally be credit-
ed.7’138

But even assuming that this empire building/agency cost account of
merger activity is true as to some portion of mergers,'* it does not provide a
sufficient reason for a merger policy asymmetry between costs and efficien-
cies either. Even if large corporate mergers as a class systematically fail to

135. Empirical work has shown, albeit weakly, that the FTC staff tend to give greater
weight to dynamic efficiency claims than to static efficiency claims, suggesting an implicit
inflation in the value of dynamic efficiency claims to match the staff’s overall willingness to
accept dynamic inefficiency claims (i.e., theories of harm to innovation incentives resulting
from the post-merger exercise of market power). CoATE & HEIMERT, supra note 80, at 19.

136. See, e.g., DAVID J. RAVENSCRAFT & FM. SCHERER, MERGERS, SELL-OFFS, AND
Econowmic ErficiENcy 207-10 (1987).

137. FM. Scherer, A New Retrospective on Mergers, 28 Rev. INDUS. ORrG. 327, 329
(2006) (reporting on key findings from earlier book).

138. Baker & Shapiro, supra note 79, at 256.

139. There are, of course, competing views. See generally GEORGE J. BENSTON, CON-
GLOMERATE MERGERS: CAUSES, CONSEQUENCES, AND REMEDIES (1980).
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generate efficiencies, that finding provides relatively little information on
the likelihood that the specific class of mergers under consideration in diffi-
cult merger review decisions is inherently unlikely to create efficiencies. For
instance, Scherer and Ravenscraft’s study focused on conglomerate mergers,
which are not generally a subject of antitrust scrutiny.'® As Scherer has
written more recently, “One might expect opportunities for cost savings and
benefits from complementarity to be much stronger for horizontal and verti-
cal mergers than for conglomerates, and so the record of widespread failure
we documented may simply have become irrelevant.”'*' As to the class of
mergers in which the efficiency defense generally comes into play, there is
no reason for strong prior beliefs on whether efficiencies are likely or un-
likely.

D. Counterattacking Optimism Bias

A possible justification related to, but analytically distinct from, the last
two discussed is that governments and courts need to adjust the standard of
proof because parties to proposed mergers are systemically overoptimis-
tic.!*? Generically, business managers make overly optimistic predictions
about the future success of their firms, including the efficiencies that they
could capture from a merger.'* Thus, if one were to take the set of all mer-
gers that managers consider, ask the managers to predict what efficiencies
they might capture from the merger, and then track actual results
postmerger, one would expect that sum of captured efficiencies to be less
than the sum predicted by managers. Furthermore, not all managers who
consider mergers carry through with the idea. The ones most likely actually
to propose a merger are the most optimistic ones. Hence, the set of merger
proposals that antitrust agencies have to screen may be skewed by systemat-
ic overoptimism.'* Since regulators and courts lack good information on

140.  Alan Devlin, Antitrust in an Era of Market Failure, 33 HARrv. J.L. & Pus. PoL’Y
557, 596 (2010) (“Conglomerate mergers, which are combinations of firms that are neither
vertically nor horizontally related, do not bear the potential for unilateral or coordinated price
effects and have not been an object of U.S. antitrust concemn in this generation.”).

141.  Scherer, supra note 137, at 330.

142.  Cf Neil D. Weinstein, Unrealistic Optimism About Future Life Events, 39 J. PER-
SONALITY & Soc. PsycHoL. 806, 806 (1980) (describing the optimism bias phenomenon).

143, See Anand Mohan Goel & Anjan V. Thakor, Rationality, Overconfidence and Lead-
ership 3—4 (Univ. of Mich. Ross Sch. of Bus. Working Paper Ser., Paper No. 00-022, 2000),
available at http://deepblue.lib.umich.edu/bitstream/2027.42/35648/2/b2034712.0001.001.pdf
(showing that overconfident managers are more likely to be selected as leaders than less confi-
dent managers).

144.  Jonathan B. Baker & Carl Shapiro, Detecting and Reversing the Decline in Hori-
zontal Merger Enforcement, ANTITRUST, Summer 2008, at 29, 33 (“There is considerable
evidence that acquiring firms are systematically over-optimistic about the efficiencies they can
achieve through acquisition. This evidence does not support the view that merger-specific
efficiencies are common or that claims of efficiencies made by merging parties should gener-
ally be credited.”).
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which mergers would actually generate efficiencies, they may need to re-
spond to this systematic bias by requiring particularly compelling proof of
efficiencies.

The problem with this justification for a differential standard of proof
for efficiencies and harms is that it assumes that only one side of the ledger
manifests bias. In order to justify a principle of legal or administrative
asymmetry, it would need to be the case that the proponents of theories of
harm manifest a lesser degree of systematic bias than the proponents of effi-
ciencies. In civil litigation, for example, it is obvious that the plaintiffs are
biased to see the facts most favorably to themselves and hence bring many
meritless cases. This would be a good reason to require proof by a standard
greater than preponderance of the evidence except for the fact that defendants
are equally biased in the direction of denying liability and seeking exculpa-
tion. The accommodation is that the fact finder must scrutinize each side of
the ledger with some degree of skepticism, although the standard of proof
remains set at equipoise (except in those cases where, for collateral reasons,
some higher degree of proof is preferred).'*

Conceding that merger proponents are biased to believe that efficiencies
will result, what is the evidence that merger opponents are neutral with re-
spect to anticompetitive effects? The first class of relevant merger opponents
is the business interests that sometimes mobilize to persuade the antitrust
agencies to block a merger. For example, when Google announced its inten-
tion to purchase ITA Software, a provider of software services to internet
travel search sites, a coalition of rivals including Microsoft, TripAdvisor,
Expedia, Kayak, and Hotwire launched a public relations campaign to con-
vince antitrust enforcers to block the deal.'*® Likewise, the European
Commission’s decision to block GE’s acquisition of Honeywell may have
been influenced by GE’s competitors, concerned about a more powerful
rival.'¥ It is not unusual to observe competitors scrambling to oppose mer-
gers that may diminish their relative standing in the market.

Often, the pressures against mergers are more subtle and, indeed, diffi-
cult to assess. Rivals of the merging firms have complex incentives. They
may disfavor the merger because it creates a stronger competitor, favor the
merger because it creates a more concentrated market in which tacit collu-
sion is easier, disfavor the merger because it creates a more concentrated
market that makes the rivals’ own future acquisitions harder to justify, or
favor agency approval because it sets a precedent for their own future deals

145. See McCorMick ON EVIDENCE § 338-39 (Kenneth S. Broun ed., 6th ed. 2006).

146. The coalition is named Fair Search. FAIR SEARCH, http://www.fairsearch.org (last
visited Aug. 15, 2011).

147.  Eleanor M. Fox, GE/Honeywell: The U.S. Merger that Europe Stopped—A Story of
the Politics of Convergence, in ANTITRUST STORIES 331, 339 (Eleanor M. Fox & Daniel A.
Crane eds., 2007) (reporting that teams of lawyers from United Technologies, Rolls-Royce,
and Rockwell Collins visited European Commission’s Directorate General for Competition to
complain about the GE/Honeywell deal).
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(on the theory that competition in the market is robust).'*® It is impossible to
capture the direction or magnitude of this bias as a class. Customers also
have incentives with respect to mergers of their suppliers that are difficult to
map.'¥

A second kind of bias concerns the incentives of antitrust enforcers.
Public choice literature suggests that antitrust enforcers are not merely de-
tached public servants on a truth-seeking expedition.!>® They are susceptible
to all of the usual biases and influences of regulators. They may oppose
mergers in order to aggrandize their own agency’s influence, justify their
agency’s budget, get into newspaper headlines, support a political party’s
standing, pacify a member of Congress, advance an ideological agenda, or
promote their individual careers.

This is not to say that antitrust enforcers are untrustworthy as a class.
Rather, it is to acknowledge that systematic bias in merger control is not
unilateral. Unless one believes that the optimism bias of merger proponents
is so strong that it swamps all other influences—a proposition without sub-
stantial support—there is no reason to deviate from symmetry in the
standards of proof for efficiencies and harms.

E. Efficiencies Create Undue Dominance

The previous lines of argument rested on skepticism that mergers often
generate efficiencies. A different line of argument accepts that mergers often
do generate efficiencies and affirmatively counts them against the merger on
the theory that efficiencies acquired through merger upset the balance of the
playing field and tend toward long-run dominance in the merging firms.

This suspicion of merger efficiencies as creating unwholesome competi-
tive advantages has a storied history in U.S. case law. In Brown Shoe, the
Court found that the efficiencies created by vertical integration between a
shoe manufacturing company and a shoe retailer counted against a vertical
merger since “by eliminating wholesalers and by increasing the volume of
purchases from the manufacturing division of the enterprise, [the merging
parties] can market their own brands at prices below those of competing
independent retailers.”'>' The FTC extended this view in Foremost Dairies,
Inc.,’>? where it rejected a dairy industry merger that would likely have re-
sulted in significant synergies and access to capital markets.'>* It held that a

148.  See generally HMG 2010, supra note 19, § 2.2.3 (discussing the difficulties with
relying on competitors’ opinions in merger cases).

149.  See Ken Heyer, Predicting the Competitive Effects of Mergers by Listening to Cus-
tomers, 74 ANTITRUST L.J. 87 (2007).

150. See generally THE CAUSEs AND CONSEQUENCES OF ANTITRUST: THE PUBLIC
CHoICE PersPECTIVE (Fred S. McChesney & William F. Shughart II eds., 1995) (discussing
the application of public choice theory to antitrust enforcement).

151.  Brown Shoe Co. v. United States, 370 U.S. 294, 344 (1962).
152. 60 ET.C. 944 (1962), modified, 67 F.T.C. 282 (1965).
153. Id. at 1083-84.
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showing “that the acquiring firm possesses significant market power in some
markets or that its over-all organization gives it a decisive advantage in effi-
ciency over its smaller rivals” demonstrates a violation of section 7 of the
Clayton Act.”* In FTC v. Procter & Gamble Co., the Supreme Court backed
away from the view that efficiencies could count against a merger, holding
that they could count neither for nor against a merger.'>> Procter & Gamble
remains, by virtue of inertia, the official position in Supreme Court jurispru-
dence, although the Court has not decided a merger case since 1976 and it is
doubtful that it would follow that position today.'s¢

On the European side, something similar may have happened in the re-
view of the GE/Honeywell merger. The EC’s portfolio effects theory
depended on a prediction that the combination of the resources of GE’s var-
ious divisions, including GE Capital and GE’s engine divisions, with
Honeywell’s avionics products would allow the merged firms to charge
lower prices to their consumers and hence distort the level playing field."’
Although Mario Monti—the EC’s Competition Commissioner—denied that
the portfolio effects theory was a rejection of an efficiency defense,'s® it is
hard to understand the argument as anything other. The specific theories in-
voked, such as the elimination of double marginalization through bundling
and leveraging the ability to extend credit across larger commercial enterpris-
es, are precisely the kinds of efficiency defenses often raised in vertical and
horizontal cases. The Commission also appeared to hold efficiencies against
a merger in two earlier cases, Aerospatiale/De Havilland and Boe-
ing/McDonnell-Douglas,’® and in a more recent case, Vodafone
AirTouch/Mannesmann. '

Assuming for the sake of argument that merger efficiencies sometimes
destabilize competition and create market dominance, these are not reasons
for undifferentiated hostility to merger efficiencies. Even if some merger
efficiencies harm competition, these are surely a minority of all merger
cases. The merging firms may be merging simply to catch up with other
firms that have already achieved particular efficiencies. Or, other nonmerg-

154. Id. at 1084.

155. 386 U.S. 568, 580 (1967) (“Possible economies cannot be used as a defense to
illegality. Congress was aware that some mergers which lessen competition may also result in
economies but it struck the balance in favor of protecting competition.”).

156. See PuiLLip E. AREEDA & HERBERT HOVENKAMP, FUNDAMENTALS OF ANTITRUST
Law § 9.09¢, at 9-02 (4th ed. 2011) (“The Court’s brief and unelaborated language cannot
reasonably be taken as a definitive disposition of so important and complex an issue as the
proper role of economies in analyzing the legality of a merger.”).

157.  See Fox, supra note 147, at 339-40 (discussing the Commission’s findings on the
portfolio theory).

158. Id. at 344.
159.  Pitofsky, Efficiency Consideration, supra note 1, at 1423-24.

160. Philip J. Weiser, Reexamining the Legacy of Dual Regulation: Reforming Dual
Merger Review by the DOJ and the FCC, 61 FEp. Comm. L.J. 167, 188 (2008).
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ing firms have alternative paths for matching efficiencies generated by the
merging parties and a new incentive to do so.

Moreover, the claim that efficiencies will likely occur and, in the long
run, destabilize competition to the detriment of consumers is necessarily
more speculative on average than a merger efficiencies defense since it re-
lies on proof not only that efficiencies will occur but that they will
subsequently destabilize competition. It makes no sense to hold defendants
to a high standard of proof that procompetitive efficiencies would result if
the merger were approved and simultaneously hold the government to a low
burden of proof that anticompetitive efficiencies would result. What’s sauce
for the goose is sauce for the gander.

F. Status Quo Preference

Another cluster of possible reasons for a principle of asymmetry relates
to a general preference for the status quo over change. The relevant phe-
nomena could be grouped under a number of different headings, including
risk aversion, endowment effect, loss aversion, status quo bias, and the pre-
cautionary principle. For simplicity, I consider them under the headings of
loss aversion, the precautionary principle, and deconcentration as a political
value.

1. Loss Aversion

Aantitrust regulators may react asymmetrically to potential losses and
gains. It is well established in behavioral theory that decisionmakers, includ-
ing regulators, sometimes weight potential losses more than potential gains
of an equivalent magnitude.'s! If regulators consider the competitive status
quo the relevant baseline, then anticompetitive effects may count as losses
whereas merger-specific efficiencies may count as gains. This would then
explain the asymmetry principle—that efficiencies must be more certain
than harms in order to offset the harms.

A more particular explanation for asymmetry concerns the political con-
sequences of prohibiting or approving a merger. An antitrust enforcement
agency will face blame for price increases resulting from a merger but rarely
for price decreases that did not occur because a merger was wrongly
blocked.!®? Hence, the agencies have a greater incentive to block mergers

161.  See, e.g., Roger G. Noll & James E. Krier, Some Implications of Cognitive Psychol-
ogy for Risk Regulation, 19 J. LEGAL STUD. 747, 758 (1990).

162.  For example, commentators have blamed high oil prices on lax merger enforcement
in the oil industry. See PuB. CITiZEN, MERGERS, MANIPULATION, AND MIRAGES: How OiL
CoMpANIES KEEP GASOLINE PRICES HIGH, AND WHY THE EN:ZRGY BILL DOESN'T HELP 1
(2004), available at http://www.citizen.org/documents/oilmergers.pdf (“The United States has
allowed multiple large, vertically integrated oil companies to merge over the last five years,
placing control of the market in too few hands. The result: uncompetitive domestic gasoline
markets.”).

HeinOnline -- 110 Mich. L. Rev. 381 2011-2012



382 Michigan Law Review [Vol. 110:347

that might result in gains to consumers than to approve mergers that might
result in losses to consumers.

While loss aversion may explain the asymmetry principle’s existence, it
cannot justify the principle normatively. Even assuming that consumer loss
aversion is normatively neutral,'®® regulatory loss aversion is categorically
undesirable unless it channels the preferences of political constituents in a
democratically legitimate way. There is no good reason to think that con-
sumers, as a class, would exhibit loss aversion as to merger decisions as a
class. To be sure, the consumers affected by a particular merger—say one
involving dog food—might exhibit loss aversion as to that particular merger.
But consumers who buy dog food also buy toothpaste, DVD players, and
life insurance, all of whose industries are also subject to merger policy. As
to the class of merger activities, they are diversified and therefore should
prefer a strategy that maximizes their overall wellbeing, even if would it
lead to occasional price increases.'** Regulatory loss aversion in the merger
context seems merely to reflect the self-preservationist biases of regulators.

2. Precautionary Principle

Another source of status quo bias or preference may derive from more
general theories of cost-benefit analysis. Cass Sunstein has identified a “pre-
cautionary principle” at work in almost every legal system.'®> Under the
precautionary principle, when a new behavior—such as the introduction of a
new drug—creates a risk of harm, the proponents of the new behavior bear a
heavy burden of disproving the likelihood of harm before the change should
be allowed. Thus, for example, if a new drug might cause cancer as a side
effect, it should be kept off the market until the issue is fully studied and the
cancer risk ruled out. Merger harms may thus be given more weight than
merger efficiencies because the merging parties—the proponents of
change—nbear the burden of ruling out the possibility that their activity will
lead to harm.

As Sunstein notes, however, this principle can be “paralyzing” because
it prohibits both action and inaction.'s® For example, suppose that the drug
creates a 10 percent risk that 100 people will die but a 10 percent probability
that 100 people will be saved. Allowing the new drug risks killing 100 peo-
ple but disallowing the new drug also risks killing 100 people. What is
called for in such a situation is not an application of some a priori principle

163. See Matthew D. Adler, Welfare Polls: A Synthesis, 81 N.Y.U. L. Rev. 1875, 1917
(2006) (describing loss aversion as “a kind of preference distortion”).

164.  See Richard A. Posner, Are American CEOs Overpaid, and, If So, What If Anything
Should Be Done About It?, 58 DUKE L.J. 1013, 1037 (2009) (discussing relationship between
loss aversion and diversification).

165. Cass R. Sunstein, Beyond the Precautionary Principle, 151 U. Pa. L. REv. 1003
(2003).

166. Id. at 1004.
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about avoiding risks but rather a cost-benefit analysis given the relative
probabilities and magnitudes of the respective risks of action and inaction.

Nonetheless, there may be circumstances when some version of the pre-
cautionary principle carries weight. The first strain involves changes—such
as pollution leading to global warming or deregulation of nuclear facili-
ties—that entail an uncertain probability of irreversible catastrophic
consequences.'®’ The second involves changes with uncertain, and potential-
ly unjust, distributive consequences.'® Neither of these strains of
precautionary principle theory provides support for a principle of asym-
metry in merger review.

The irremediable catastrophic event strain of the precautionary principle
has no application to mergers. Merger policy involves calculations of risk—
bounded predictions—rather than complete uncertainty.'®® The consequenc-
es of anticompetitive mergers, even if undesirable, are hardly ever
catastrophic. Most significantly, mergers are not irremediable. It is possible
(although difficult) to force parties to unwind an anticompetitive merger if
they begin to exercise anticompetitive power because of the merger.'”

If anything, the option to unwind mergers that turn out to be anticompet-
itive suggests that efficiencies should be given more weight than theories of
harm. Once a merger is blocked, there is virtually no chance that the merger
will be allowed at some future point. This is for two reasons. First, given the
time sensitivity of most mergers, deals that are not consummated quickly are
usually never consummated.!”! Second, once an agency or court has blocked
a merger for antitrust reasons, subsequent events will not usually provide it
an occasion to rethink its position and allow the merger to transpire. If the
market remains essentially static, then there will usually be little reason to
make a different prediction about competitive effects a few years after the
initial decision. If the market changes considerably, for example because of
entry or exit of firms, significant changes in consumer demand, or the intro-
duction of new technologies, the merger review calculus of the agencies

167. See Cass R. Sunstein, The Catastrophic Harm Precautionary Principle, ISSUES IN
LEGAL SCHOLARSHIP (2007), available at http://www.bepress.com/ilsfiss10/art3/; Cass R.
Sunstein, Irreversibility, 9 L. PrRoBABILITY & Risk 227, 235-36 (2010); Cass R. Sunstein,
Irreversible and Catastrophic, 91 CORNELL L. REv. 841 (2006).

168. See, e.g., Sunstein, supra note 165, at 1035 (explaining that many advocates of the
precautionary principle are principally motivated by “protecting the most vulnerable people
from risks to their safety and heaith™).

169. See PETER L. BERNSTEIN, AGAINST THE GoODS: THE REMARKABLE STORY OF Risk
133 (1996) (discussing the distinction between uncertainty and risk and explaining that
“{ulncertainty means unknown probabilities” while risk is measurable).

170.  See HMG 2010, supra note 19, § 2.1.1 (discussing evidence that might support
unwinding of consummated merger). In 2011, the Justice Department reached a settlement
with Dean Foods Company in a consummated merger case; the settlement required Dean
Foods to divest a milk processing plant and related assets. United States v. Dean Foods Co.,
No. 2:10-cv-00059 (JPS) (E.D. Wis. Mar. 29, 2011) (competitive impact statement), available
at http://www.justice.gov/atr/cases/f269000/269057 . pdf. '

171.  See supra text accompanying notes 8—13.
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changes, but so does the merger calculus of the parties. One finds very few
examples of mergers initially prohibited but then allowed a few years later.

The upshot is that the option value of disallowing a merger after con-
summation is greater than the option value of allowing a merger after initial
prohibition. Even if the option value of unwinding a merger is small given
the costs to the agencies and parties, given that the option value of allowing
a merger in the future is close to zero, option theory cuts in favor of either
neutrality between harms and efficiencies or a slight preference for efficien-
cies.

The other argument sometimes made in support of some version of the
precautionary principle is that because changes in social or economic struc-
tures—such as mergers—have distributive consequences, regulatory
decisionmakers need to rule out the possibility that the distributive changes
would be unjust if the merger were approved.'’”? But that argument has little
to do with merger policy, since regulatory decisionmakers generally lack
good information on the distribution of gains and losses from mergers as
between classes of consumers.'”> They do know something about the
predicted distribution of gains and losses between producers and
consumers—and in consumer welfare jurisdictions at least insist the net
consumer position be predicted as positive. But this is very different from
being able to predict that a merger will lead to a welfare gain for old people
and a welfare loss for poorer people, or other such trade-offs within the con-
sumer class that might be expected in other regulatory contexts, such as
those dealing with the side effects of drug therapies or changes in workplace
safety rules.

The same is true of mergers. It makes no sense to give more weight to
merger risks than to benefits of equal probability and magnitude. The risks
and benefits simply need to be weighed given the best available evidence
about their relative probabilities and magnitudes.

3. Deconcentration as a Political Value

A final potential reason for discriminatory treatment of risks and effi-
ciencies relates to what Bob Pitofsky has referred to as antitrust’s “political
content.”'™* Perhaps mergers that increase concentration to certain thresh-
olds should be barred for political or social reasons, even if there are
efficiencies sufficient to offset any harms to consumers.

The “political content” argument could come in two very different fla-
vors, and distinguishing between them is essential to testing the soundness
of the proposition. One version of the argument—consistent with the
mid-twentieth-century U.S. congressional concern with a “rising tide of

172.  See, e.g., Sunstein, supra note 165.

173. Daniel A. Crane, Technocracy and Antitrust, 86 Tex. L. REv. 1159, 1213-14
(2008).

174. Robert Pitofsky, The Political Content of Antitrust, 127 U. Pa. L. REv. 1051 (1979).
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concentration” in the U.S. economy'”—would worry about the overall level
of concentrated economic power in the private sector. The other version
would be concerned about aggregations of market power in specific, cultur-
ally or politically sensitive industries.

The “rising tide” argument depends on an empirical observation that a
particular nation’s economy has reached a concentration danger zone that
justifies condemning mergers of a certain threshold, even if those mergers
are justified by consumer-friendly efficiencies. It is far from true that such a
case could be made today, certainly at least for the U.S. economy. To take
one snapshot, in 1980 the U.S. economy had 2.7 million corporations, 1.4
million partnerships, and 9.7 million nonfarm sole proprietorships.'” Two
decades later, after a period generally thought to have been characterized by
lax merger enforcement, the economy had 5.5 million corporations, 2.0 mil-
lion partnerships, and 17.7 million nonfarm sole proprietorships.!”” The top
1,000 firms accounted for a smaller share of gross domestic product than
they did fifty years earlier.

Further, even if one were to find “rising tide” arguments generally ap-
pealing, there is an instrumental mismatch between a deconcentration policy
objective and hostility to efficiencies defenses. Many gargantuan corporate
mergers raise few antitrust concerns because the merging firms have few or
no competitive overlaps or because they occur in relatively unconcentrated
markets. Such mergers contribute far more to an increasing consolidation of
economic power in the economy as a whole than do many mergers of small
companies that attract antitrust attention because they occur in concentrated
markets.!”

175.  United States v. Von’s Grocery Co., 384 U.S. 270, 276 (1966) (“ ‘The dominant
theme pervading congressional consideration of the 1950 amendments was a fear of what was
considered to be a rising tide of economic concentration in the American economy.” To arrest
this ‘rising tide’ toward concentration into too few hands and to halt the gradual demise of the
small businessman, Congress decided to clamp down with vigor on mergers.” (quoting Brown
Shoe Co. v. United States, 370 U.S. 294, 315 (1962))).

176. Lawrence J. White, What’s Been Happening to Aggregate Concentration in the
United States? (And Should We Care?) 14 (N.Y.U. Cur. for L. & Bus. Res., Working Paper No.
CLB-01-008, 2001), available at http://papers.ssm.com/sol3/papers.cfm?abstract_id
=293822.

177. Id.

178. As a matter of legal doctrine and legislative intent, one might argue that U.S. law
requires a rejection of even efficiency-creating mergers that signal “incipient” concentration
increases that could lead to future competitive problems. See generally Robert H. Lande, Res-
urrecting Incipiency: From Von’s Grocery to Consumer Choice, 68 ANTITRUST L.J. 875
(2001). However, incipiency values can be embedded in the government’s theory of harm and
need not detract from a consideration of efficiencies. For example, the government might
express its theory of harm as the probability that the merger under consideration would precip-
itate a chain of events causing an increase in market concentration, which in turn could
produce anticompetitive harms to consumers. That theory would then be considered on a
probability-adjusted net present value basis in light of efficiencies potentially resulting from
the merger.
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The second argument—that aggregations of market power in culturally
or politically sensitive industries may be undesirable even if those aggrega-
tions result in efficiencies—is also not a general justification for an
asymmetrical approach to merger costs and benefits. Assuming that political
or social considerations sometimes count in favor of blocking a merger, such
values should not be concealed in an implicit hostility to efficiencies. In-
stead, they should be affirmatively expressed and weighed against other
values in the context of merger review in the limited set of cases to which
they apply.

Suppose, for example, that a large media merger increases concentration
to levels that raise competitive concerns or achieves vertical integration that
could potentially be used to block competitors from access to essential in-
puts. Suppose that the merger would also generate large efficiencies that
would be passed on to consumers. Further suppose that there is a legitimate
concern that concentrating too much power over news or entertainment in
single managerial hands would lead to cultural or political hegemony—
concerns that were raised with respect to AOL’s merger with Time Warner'”
and Comcast’s acquisition of NBC.!® Step one in the analysis should re-
quire weighing the anticompetitive risks to consumers against the
efficiencies, using an equal probability burden. At the second stage in the
analysis, the separate political or social concerns should be raised and ad-
dressed in a transparent and open way.

To be sure, different values—such as consumer welfare and avoidance
of cultural hegemony—are often difficult to compare because they are in-
commensurable. But that is all the more reason to raise and explore each
value separately, as opposed to burying one value in an implicit reluctance
to recognize another.

IV. REVALUING MERGER EFFICIENCIES

The preceding Part questioned the possible legal, economic, and politi-
cal justifications and explanations for asymmetrical treatment of merger
costs and efficiencies. Since none of those justifications are sufficient to jus-
tify asymmetrical treatment, ordinary principles of cost-benefit analysis
should apply to merger review. In particular, the predicted costs of mergers
from the postmerger exercise of market power should presumptively be

179.  See Frank Rich, Journal; Two 21st Century Foxes Elope, N.Y. TIMES, Jan. 15, 2000,
at A17 (“If you believe that the Internet is the greatest explosion of free expression and cultur-
al resources of the past century, what happens when it is merchandised as a mass-market
product by the biggest corporations in history?”).

180. See Gautham Nagesh, Lawmakers Divided Over Whether NBC-Comcast Merger
Would Aid Diversity, HILLICON VALLEY (Oct. 27, 2010, 10:33 AM), http://thehill.com/blogs/
hillicon-valley/technology/126051-nbc-comcast-merger-divides-lawmakers-on-diversity.
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equally weighted with the predicted efficiencies of mergers with an equal
present value.'!

In order to operationalize a symmetrical approach, attention needs to be
paid to three implementation issues. The first concerns the relationship be-
tween the standard of proof and the burden of proof. The second concerns
questions of commensurability and balancing. The third concems the in-
creased costs that would arise from injecting greater complexity into merger
review.

A. Standards of Proof and Burdens of Proof

This Article calls for a symmetrical standard of proof for merger effi-
ciencies and predicted anticompetitive effects. That does not mean, however,
that the government should be required to disprove possible efficiencies as
part of its evaluation of the case. The weighting of costs and benefits is a
separate question from the allocation of the burden of proof. As a general
matter, burdens of proof should be allocated to the party who can obtain the
relevant information at the lower cost.'®? In merger cases, the information
validating efficiency claims is often uniquely in the possession of the merg-
ing parties, and it therefore makes sense that the merging parties should bear
the burden of sustaining efficiencies claims. Conversely, the government
should ordinarily bear the burden of establishing predictive anticompetitive
effects.'®3

If the government and merging parties were held to the same standard of
proof—preponderance of the evidence, for example—then, conceptually,
harms and efficiencies would be given equal weight despite the different
allocations of burdens of proof. This does not mean, however, that the merg-
ing parties would find it as easy to prove efficiencies as the government
would to prove harms. It may be the case that certain classes of efficiencies
are difficult to demonstrate even to fairly low thresholds of proof on a case-
specific basis, even though there is a high degree of probability that they
frequently appear in mergers.'®*

If probabilities of harm are easier to demonstrate on an individualized
basis than probabilities of efficiencies, even though in the aggregate both

181.  See generally SiMONs & CRANE, supra note 49. The present value qualifier is nec-
essary to highlight the fact that some efficiencies may not materialize for several years. For
example, if two merging firms plan to close their existing inefficient plants and open a single
new and more efficient plant within three years following the merger (but only if they are able
to merge—making the new plant a merger-specific efficiency), the future efficiencies resulting
from the merger should be discounted to reflect the fact that the possible anticompetitive
harms could begin immediately following consummation of the merger.

182. See CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE § 3.1 (4th ed.
2009).

183.  See generally United States v. Baker Hughes Inc., 908 F.2d 981, 989-92 (D.C. Cir.
1990) (discussing allocation of burdens of proof in merger litigation).

184.  See Fisher & Lande, supra note 1, at 1653-54.
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harms and efficiencies are similarly likely in the relevant categories of cases,
then merger policy will display a bias in favor of theories of harm even if it
adopts an explicit symmetry principle. If so, then some systematic adjust-
ment toward leniency, of the type advocated by Fisher and Lande, might still
be justified.’®> However, the first-order preference should be to treat harms
and benefits symmetrically on an individualized basis and only make a sys-
tematic correction to the extent necessary in light of the system’s actual
experience with a principle of symmetry.

B. Balancing and Problems of Commensurability

Many commentators assert—as do the Horizontal Merger Guidelines—
that the interplay between predictions of harm and predictions of efficien-
cies cannot come down to “balancing.”’® The influential Areeda and
Hovenkamp treatise argues as follows: *“ ‘Balancing’ implies an ability to
assign a common unit of measurement to the two things being balanced, and
determine which outweighs the other. Except in the clearest cases, this is
simply not what courts are capable of doing.”'¥’

Indeed, it is often difficult to assign specific weights to anticompetitive
effects and offsetting efficiencies given (a) uncertainty in the robustness of
methodological tools, (b) data limitations with respect to future events, and
(c) the likely timing in which anticompetitive effects or efficiencies may
take effect and their subsequent duration. Small predictive differences gen-
erated by imprecise methodological tools and imperfect data make large
differences in assigning probability-adjusted values. In most cases, it will be
impossible to apply the suggested formula—assign equal weight to proba-
bility-adjusted net present values—mathematically and therefore to engage
in anything approaching rigorous balancing.'®® The “40 percent probability
of a $100 loss or gain” hypothetical presented in the Introduction is just
that—a hypothetical.

But the failure of commensurability is not a reason to abandon symmet-
rical treatment as an analytical principle. Rather, it is a reason to use the
principle of symmetrical treatment as a policy mnemonic device, much as
we already use mathematically indeterminate concepts like probable cause

185.  See supra text accompanying notes 86-92.

186. See AREEDA & HOVENKAMP, supra note 156, § 6.04e3, at 6-38; Craig W. Conrath
& Nicholas A. Widnell, Efficiency Claims in Merger Analysis: Hostility or Humility?, 7 GEoO.
MasoN L. REv. 685, 686 (1999) (“The difficult challenge presented by such an efficiencies
defense is whether there is a coherent way to balance the potential anticompetitive effects
against its potential efficiency benefits.”); cf Renckens, supra note 1, at 179 (arguing that
balancing of efficiencies and theories of harm can only take place under a total welfare effects
framework).

187. See 4A AReEDA & HOVENKAMP, ANTITRUST LAaw  976¢, at 105 (3d ed. 2009).

188.  But see Coate, supra note 1, at 206-07 (arguing that econometric tools have suffi-
ciently developed to permit calculations of net effects of efficiencies and increases in market
power to be computed in some cases).
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and reasonable suspicion to capture probability values around identified le-
gal decisions. At present, the Guidelines contain a mnemonic device of
asymmetry—*“the Agencies will not simply compare the magnitude of the
cognizable efficiencies with the magnitude of the likely harm to competition
absent the efficiencies.”'®® They do not pretend that merger review involves
precise computations of the probabilities of harms and benefits and a speci-
fied discount—say 20 percent—on the probability-adjusted net present
value of expected efficiencies before efficiencies are balanced against
harms. If the mnemonic device of asymmetry is insupportable, as argued in
this Article, then the proper response is to implement a mnemonic device of
symmetry.

Changing verbal formulations in merger guidelines or case law is, of
course, not enough to effectuate meaningful change in agency or judicial
practice. The real point is that agencies and courts should be asked to think
about merger efficiencies (at least those likely to be passed on to consumers)
and predicted harms as concepts with equal prima facie dignity. By various
institutional, legal, political, and administrative mechanisms, merger effi-
ciencies have been deflated. They deserve a more hospitable welcome.

C. Costs of Increased Complexity

The final consideration concerns the enhanced costs of revaluing merger
efficiencies. Commentators, particularly Fisher and Lande, have argued
against individualized efficiencies defenses on the grounds that they in-
crease both transaction costs—to parties, agencies, and courts—and
uncertainty costs, since predicting whether a court or agency will accept an
efficiencies argument is difficult.!®

To be sure, an explicit or implicit revaluation of merger efficiencies will
induce parties to spend more time presenting efficiencies arguments and
require courts and agencies to spend more time considering them. That in
itself is not a sufficient objection unless the marginal social benefit of a
more fine-tuned merger review system is less than the marginal cost of pro-
cessing more information. Two observations suggest that the costs of
individualized efficiencies review are not great given the status quo.

First, Fisher and Lande presented a choice between no individualized
consideration of efficiencies and symmetrical treatment of efficiencies and
harms.'! In fact, both the United States and the European Union currently
allow parties to make efficiencies arguments. As noted earlier, the FTC
study shows that parties usually do and that the staff responds to them.'®?
Neither the agencies nor the parties spend as much time on efficiencies ar-
guments as they would if a symmetry principle were adopted, so there

189. HMG 2010, supra note 19, § 10.

190. Fisher & Lande, supra note 1, at 1677.
191. Id. at 1652.

192.  See supra text accompanying notes 79-84.
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would be some marginal cost to putting a greater weight on efficiencies. But
the marginal cost need not be large, given that much of the information is
already collected and disseminated.

Second, it is doubtful that a greater receptivity to efficiencies claims
would substantially increase the unpredictability of merger decisions in the
agencies. Fisher and Lande expressed their concern over unpredictability
costs at a time when merger review was far more predictable than it is today.
Structural presumptions, such as four-firm ratio tests and the HHI, still
dominated merger analysis.'** Over the last three decades, antitrust analysis
has progressively deemphasized structural factors, moved toward more
sophisticated econometric tools, and increasingly emphasized unilateral
effects theories of anticompetitive harms.'®* The 2010 Horizontal Merger
Guidelines reflect these trends:

These Guidelines should be read with the awareness that merger analysis
does not consist of uniform application of a single methodology. Rather, it
is a fact-specific process through which the Agencies, guided by their ex-
tensive experience, apply a range of analytical tools to the reasonably
available and reliable evidence to evaluate competitive concerns in a lim-
ited period of time.'*

The analysis has become far more nuanced and technical—and therefore
less predictable. Lawyers can no longer offer their clients clean predictions
in many potentially close cases.

The fact that merger analysis has become less predictable is not a reason
to pile on additional and unnecessary unpredictability. But given that merger
review teams—both at the parties and at the agencies—already require the
involvement of economists and industry experts in close cases and that these
teams already consider efficiencies to some extent, relatively little marginal
cost or unpredictability would be added by directing these teams to take
efficiencies more seriously.

CONCLUSION

Merger policy has long been dominated by a focus on only one side of
the ledger—anticompetitive effects. The reasons offered for ignoring the
other side of the ledger are weak and often contradictory. A principle of
symmetrical treatment of predicted harms and efficiencies would improve
merger policy, without necessarily liberalizing it in undesirable ways.

For cultural and institutional reasons, the United States and the
European Union are relatively unlikely to recognize a symmetry principle in

193.  Deborah A. Garza, Market Definition, the New Horizontal Merger Guidelines, and
the Long March Away from Structural Presumptions, ANTITRUST SOURCE, Oct. 2010, at 1, 2
(explaining importance of structural presumptions in 1968 and 1982 Horizontal Merger
Guidelines).

194.  See supra text accompanying notes 95-96.

195. HMG 2010, supra note 19, § 1.
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the near future. Both jurisdictions have already had to overcome a view that
efficiencies should count against mergers. Even conceding that efficiencies
should play some small role in merger analysis was a big step. The United
States and the European Union are unlikely to take the final step to a sym-
metry principle any time soon—particularly given the maintenance of
principles of asymmetry in recent merger guidelines revisions.

But the evolution of norms on the ground often precedes the evolution of
norms on the books. Particularly as the agencies move away from structural
presumptions and focus their attention on unilateral anticompetitive effects
theories in differentiated markets, there is an opportunity for greater atten-
tion to efficiencies that may offset competitive concerns.

And then there is the rest of the world. At present, “[a]t least 86 jurisdic-
tions have premerger notification regimes,”'*® many of them instituted in the
last few years. In many developing countries, economic growth (as opposed
to short-run consumer welfare) ranks high among the priorities for the anti-
trust regime. Merger-generated efficiencies may receive a more cordial
reception in jurisdictions eager to stimulate industrial development. The
symmetry principle may first take root outside the traditional antitrust re-
gimes.

196. Fox & CRANE, supra note 14, at 302.
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